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WASHINGTON,  DC 
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Conference  Room.  800  North  Capitol  Street 
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1-800-359-3997 


OAKLAND,  CA 
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Conference  Rooms  A,  B,  and  C,  2nd  Floor, 
Oakland,  CA 

RESERVATIONS:  Federal  Information  Center 
1-800-726-4995 
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Federal  Register  Presidential  Documents 

Vol.  59,  Na  25 
Monday,  February  7,  1994 


Title  3 —  Executive  Order  12896  of  February  3,  1994 

The  President  Amending  the  Civil  Service  Rules  Concerning 

Political  Activity 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302 
of  title  5,  United  States  Code,  and  as  a  result  of  the  enactment  of  Public 
Law  103-94,  it  is  hereby  ordered  as  follows: 

Section  1.  Civil  Service  Rule  IV  (5  CFR  Part  4)  is  amended  by  revoking 
section  4.1. 

Sec.  2.  This  order  is  effective  on  February  3, 1994. 


[FR  Doc  94-2904 
Filed  2-3-94;  4:40  pm] 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
February  3,  1994. 
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Presidential  Documents 


Executive  Order  12897  of  February  3,  1994 

Garnishment  of  Federal  Employees’  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  5520a(j)(l)(A)  of 
title  5,  United  States  Code,  as  added  by  section  9  of  Public  I^w  103- 
94,  it  is  hereby  ordered  as  follows: 

Section  1.  The  Office  of  Personnel  Management,  in  consultation  with  the 
Attorney  General,  is  designated  to  promulgate  regulations  for  the  implementa¬ 
tion  of  section  5520a  of  title  5,  United  States  Code,  with  respect  to  civilian 
employees  and  agencies  in  the  executive  branch,  except  as  provided  in 
section  2  of  this  order. 

Sec.  2.  The  Postmaster  General  is  designated  to  promulgate  regulations  for 
the  implementation  of  section  5520a  of  title  5,  United  States  Code,  with 
respect  to  employees  of  the  United  States  Postal  Service. 


THE  WHITE  HOUSE, 
February  3,  1994. 

[FR  Doc.  94-2905 
Piled  2-3-94;  4:41  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  arKf  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1, 21, 30, 32,  and  50 
RIN:  3150-AE92 

Minor  Clarifying  Amendments 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARYrThis  final  rule  corrects  a 
number  of  minor  typographical  errors  in 
NRC’s  regulations.  These  amendments 
are  necessary  to  inform  the  public  of  the 
administrative  changes  to  the  NRC 
regulations. 

EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Meyer,  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-7211. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  presented  in  this  final  rule 
,  are  necessary  to  correct  a  number  of 
minor  typK>graphical  errors  in  the  NRC’s 
regulations. 

Because  these  amendments  deal 
solely  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative  Act 
Procedure  do  not  apply  under  5  U.S.C. 
553(b)(A).  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
elective  date  because  the  amendments 
are  of  a  minor  and  administrative 
nature. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorial  exclusion  10  CFR 
51.22(c)(2).  Therefore  neither  an 
environmental  impact  statement  nor  an 


environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Backlit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 
10  CFR  Part  1 

Organization  and  functions 
(Government  Agencies) 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements 

10  CFR  Part  32 

Byproduct  material.  Criminal 
(lenalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  1,  21,  30, 
32,  and  50. 


PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Secs.  23, 161, 68  Stat.  925, 948, 
as  amended  (42  U.S.C.  2033,  2201);  sec.  29, 
Pub.  L  85-256,  71  Stat.  579,  Pub.  L.  95-209, 
91  Stat.  1483  (42  U.S.C  2039h  sec.  191,  Pub. 
L.  87-615,  76  Stat.  409  (42  U.S.C>2241);  secs. 
201,  203,  204,  205,  209,  88  Stat.  1242, 1244, 
1245, 1246, 1248,  as  amended  (42  U.S.C. 
5841,  5843,  5844,  5845,  5849);  5  U.S.C  552, 
553;  Reorganization  Plan  No.  1  of  1980, 45 
FR  40561,  June  16, 1980. 

§  1.41  [Amended] 

2.  In  §  1.41(h),  revise  the  word 
“Participate”  to  read  “Participates”. 

PART  21— REPORUNG  OF  DEFECTS 
AND  NONCOMPUANCE 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C  2201,  2282):  secs.  201,  as 
amended,  206,  88  Stat  1242,  as  amended 
1246  (42  U.S.C  5841,  5846). 

Section  21.2  also  issued  under  secs.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C  10155, 10161). 

§21.31  [Amended] 

4.  In  §  21.3(e),  revise  the  reference 
“(see  §  21.3(0”  to  read  “(see  §  21.3(k)”. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

5.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Secs.  81, 82, 161, 182, 183, 186, 
68  Stat  935,  948,  953,  954,  955,  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.C. 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
secs.  201,  as  amended,  202,  206,  88  Stat. 
1242,  as  amended,  1244, 1246  (42  U.S.C 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  30.34(b)  also  issued  under  sec.  184, 
68  Stat  954,  as  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  sec.  187, 68 
Stat  955  (42  U.S.C  2237). 

§30.70  [Amended] 

6.  In  §  30.70,  in  Column  II  the  entry 
for  Promethium  (61),  Pm  147  is  revised 
to  read  “2x10-3”,  the  entry  for 
Promethium  (61).  Pm  149  is  revised  to 
read  “4x10-4”,  the  entry  for  Rhenium 
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(75),  Re  183  is  revised  to  read 
“6x10  -  3”,  and  the  entry  for  Rehnium 
(75),  Re  186  is  revised  to  read 
“9x10-4”. 

PARTS  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

7.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  Secs.  81, 161, 182, 183, 68  Stat. 
935, 948,  953, 954,  as  amended  (42  U.S.C 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 

1242,  as  amended  (42  U.S.C.  5841). 

§  32.51  [Amended] 

8.  In  §  32.51(a)(3)(iii),  the  second 
footnote  reference  “1”  is  revised  to  read 
“2”. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

9.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Secs.  102, 103, 104, 105, 161, 
182, 183, 186, 189,  68  Stat  936,  937,  938, 

948,  953,  954,  955,  956,  as  amended,  sec. 

234,  83  Stat  1244,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  secs.  201,  as  amended, 

202,  206,  88  Stat  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  secs.  101, 

185. 68  Stat  955,  as  amended  (42  U.S.C. 

2131,  2235):  sec.  102,  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.13, 
50.54(dd),  and  50.103  also  issued  under  sec. 

108. 68  Stat  939,  as  amended  (42  U.S.C. 

2138).  Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185, 68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat  2073  (42 
U.S.C  2239).  Section  50.78  also  issued  under 
sec.  122, 68  Stat  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 

184. 68  Stat  954,  as  amended  (42  U.S.C. 
2234).  Section  50.120  is  also  issued  under 
section  306  of  the  NWPA  of  1982,  42  U.S.C. 
10226.  Appendix  F  also  issued  under  sec. 

187,  68  Stat  955  (42  U.S.C  2237). 

§  50.36a  [Amended] 

10.  In  paragraph  (b)  of  §  50.36a,  in  the 
first  sentence,  add  the  word  “dose” 
before  the  word  “limits”. 

§50.54  [Amended] 

11.  In  §  50.54(s)(l),  in  the  second 
sentence,  change  the  phrase 
“Administrator  of  Nuclear  Reactor 
Regulation”  to  read  “Director  of  Nuclear 
Reactor  Regulation”,  and  change  the 


phrase  “Director  of  the  appropriate  NRC 
regional  office”  to  read  “Administrator 
of  the  appropriate  NRC  regional  office”. 

Dated  at  Bethesda,  Maryland,  this  31st  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 

David  L.  Meyer, 

Chief.  Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  93-AAL-02] 

Modification  of  Class  E  Airspace; 
Kotzebue,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  Kotzebue,  AK,  which 
corrects  the  legal  description  that 
inadvertently  eliminated  the  Class  E 
surface  area  extensions  during  the 
Terminal  Airspace  Reconfiguration 
Amendment  No.  71-16.  Airspace 
Reclassification,  which  became  effective 
September  16, 1993,  discontinued  the 
use  of  the  term  “control  zone,”  and 
airspace  designated  fi'om  the  surface  for 
an  airport  where  there  is  no  operating 
control  tower  is  now  Class  E  airspace. 
This  action  will  provide  adequate 
controlled  airspace  extending  from  the 
surface  for  aircraft  executing  established 
standard  instrument  approach 
procedures  (SLAP).  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

EFFECTIVE  DATE*.  0901  u.t.C.  April  28, 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch,  AAL-531,  Federal  Aviation 
Administration,  Module  G,  222  West 
7th  Avenue  #14,  Anchorage,  AK  99513- 
7587;  telephone  number:  (907)  271- 
5898. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  2, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Class  E  airspace 
at  Kotzebue,  AK  (58  FR  46586).  The 
proposal  was  to  correct  the  legal 


description  which  inadvertently 
eliminated  the  Class  E  surface  area 
extensions  during  the  Terminal 
Airspace  Reconfiguration  Amendment 
No.  71-16. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  “control  zone,”  and 
airspace  designated  from  the  surface  for 
an  airport  where  there  is  no  operating 
control  tower  is  now  Class  E  airspace. 
This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Class  E  airspace 
designations  for  controlled  airspace 
areas  extending  upward  from  the 
surface  where  there  is  no  operating 
control  tower  are  published  in 
paragraph  6002  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  Amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Kotzebue,  AK,  to 
provide  controlled  airspace  from  the 
surface  for  IFR  operations  at  the 
Kotzebue  Airport  at  Kotzebue. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  Regulatory  Action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  hy  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002  Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 

***** 

AAL  AK  E2  Kotzebue,  AK  (Revised] 

Kotzebue,  Ralph  Wien  Memorial  Airport,  AK 
(lat.  66®53'04"  N,  long.  162“35'56"  W) 
Kotzebue  VOR/DME  (laL  66"53'08"  N,  long. 
162‘‘32'24"W) . 

Hotham  NDB  (lat.  66°54'05"  N,  long. 
162‘>33'52"  W) 

Within  a  4.3-mile  radius  of  the  Ralph  Wien 
Memorial  Airport  and  within  2.6  miles  each 
side  of  the  039°  bearing  horn  the  Hotham 
NDB  extending  from  the  4.3-mile  radius  to 
8.9  miles  northeast  of  the  airport  and  within 
2.4  miles  each  side  of  the  091°  radial  from 
the  Kotzebue  VOR/DME  extending  from  the 
4.3-mile  radius  to  11.5  miles  east  of  the 
airport  and  within  2.4  miles  each  side  of  the 
278°  radial  from  the  Kotzebue  VOR/DME 
extending  from  the  4.3-mile  radius  to  10.2 
miles  west  of  the  airport.  This  Class  E 
airspace  area  is  elective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Supplement  Alaska  (Airport/Facility 
Directory). 

*  •  *  *  • 

Issued  in  Anchorage,  AK,  on  January  21, 
1994. 

Gene  Cowgill, 

Acting  Manager,  Air  Traffic  Division.  Ahskan 
Region. 

[FR  Doc.  94-2682  Filed  2-4-94;  8:45  am] 
BILUtIO  CODE  4»10-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  92-ANM-25] 

Alteration  of  Class  E  Airspace 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the 
names  of  two  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  aids,  and  one  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  aid. 


within  the  airspace  designations  of 
certain  Class  E  airspace  areas  located  in 
Oregon  and  Idaho.  A  navigational  aid 
(NAVAID)  with  the  same  name  as  the 
airport  should  be  located  on  the  airport. 
This  action  reflects  the  name  changes, 
where  necessary,  of  the  NAVAID’s  that 
are  not  located  on  the  airport  with 
which  they  are  associated. 

EFFECTIVE  DATE:  0901  UTC,  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brown,  ANM-535,  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-25, 1601  Lind  Avenue  S.W. 
Renton,  Washington  98055-4056, 
Telephone  (206)  227-2535,  Fax  (206) 
227-1530. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  24, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  change  the  names  of  three 
NAVAID’s  within  the  airspace 
designations  of  certain  Class  E  airspace 
areas  located  in  Oregon  and  Idaho  (57 
FR  61343).  FAA  Handbook  7400.2  states 
that  a  NAVAID  with  the  same  name  as 
the  associated  airport  should  be  located 
on  the  airport.  Therefore,  the  names  of 
the  three  NAVAID’s  associated  with  the 
airports,  but  not  located  on  the  airport 
surfaces,  were  proposed  to  be  changed. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obj^ing  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice, 
except:  The  coordinates  for  the 
Medford- Jackson  County  Airport, 
Oregon,  and  the  Lewiston-Nez  Perce 
County  Airport,  Idaho,  have  been 
changed  to  reflect  the  latest  data. 
Airspace  ReclassiHcatJon,  which 
became  effective  September  16, 1993, 
discontinued  the  use  of  the  term 
“transition  area’’  and  replaced  it  with 
the  designation  “Class  E  airspace.’’ 
Other  than  that  change  in  terminology, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 
in  the  proposal  were  North  American 
Datum  27;  however,  these  coordinates 
have  been  updated  to  North  American 
Datum  83.  Cla.ss  E  airspace  designations 
are  published  in  Paragraphs  6002  and 
6004  of  FAA  Order  7400.9A  dated  Jime 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  subsequently  published  in  the 
order. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  changes 
the  names  of  two  VORTAC’s  and  one 
VOR/DME  within  certain  Class  E 
airspace  designations  in  the  states  of 
Oregon  and  Idaho.  A  NAVAID  with  the 
same  name  as  the  airport  should  be 
located  on  the  airport.  This  action 
reflects  the  name  changes,  where 
necessary  of  the  NAVAID’s  that  are  not 
located  on  the  airport  with  which  they 
are  associated. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action’’  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule’’  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafhc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 
Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 
In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows; 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  bxc  an  airport. 

***** 

ANM  OR  E2  Redmond,  OR  (Revised] 

Redmond,  Roberts  Field,  OR 
(lat.  44°15'14"N.  long.  121°09'00"W) 
Deschutes  VORTAC 
(lat.  44°15'10"N.  long.  121°18'13 'W) 
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Within  a  5.1  mile  radius  of  Roberts  Field, 
and  within  1.4  miles  each  side  of  the 
Deschutes  VORTAC  269®  and  089°  radials 
extending  from  the  5.1-mile  radius  of  the 
airport  to  .9  mile  west  of  the  VORTAC. 
***** 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 

***** 

ANM  ID  E4  Lewiston,  ID  (Revised) 
Lewiston-Nex  Perce  County  Airport,  ID 
(lat.  46®22'54"N,  long.  117®00'55"W) 

Nez  Perce  VOR/DME 
(lat.  46°22'53"N,  long.  116°52'10  "W) 
Lewiston-Nez  Perce  ILS  Localizer 
(46®22'26"N,  long.  117®01'37"W) 

That  airspace  extending  upward  from  the 
surface  within  2.7  miles  each  side  of  the 
Lewiston-Nez  Perce  ILS  localizer  course 
extending  from  the  4.1-mile  radius  of  the 
airport  to  14  miles  east  of  the  airport,  and 
within  3.5  miles  each  side  of  the  Nez-Perce 
VOR/DME  266°  radial  extending  from  the 
4.1-mile  radius  of  the  airport  to  13.1  miles 
west  of  the  airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will, 
thereafter,  be  published  in  the  airport  Facility 
Directory. 

***** 

ANM  OR  E4  Medford,  OR  (Revised) 
Medford-Jackson  County  Airport,  OR 
(lat.  42°22'20"N,  long  122°52'21"VV) 

Rouge  Valley  VORTAC 
(lat.  42°28'47"N,  Long.  122°54'47"W 
Pumie  LOM 

(lat.  42°27'03"N,  long.  122°54'48  "W) 
Medford-)jackson  County  ILS  Localizer 
(lat.  42°21'41"N,  long.  122°51'43"W) 

That  airspace  extending  upward  from  the 
surface  within  1.8  miles  west  and  2.7  miles 
east  of  the  Medford  ILS  localizer  north  course 
extending  from  the  4.1 -mile  radius  of 
Medford-Jackson  County  Airport  to  2.7  miles 
north  of  the  Pumie  LOM.  and  within  2.7 
miles  each  side  of  the  Rogue  Valley  VORTAC 
352°  radial  extending  from  the  Rogue  Valley 
VORTAC  to  6.4  miles  north  of  the  VORTAC, 
and  within  the  4  miles  each  side  of  the  Rogue 
Valley  VIORTAC  164°  radial  extending  from 
the  4.1-mile  radius  to  19.3  miles  south  of  the 
Medford-Jackson  County  Airport. 

Issued  in  Seattle,  Washington,  on  January 
24, 1994. 

Temple  H.  Johnson, 

Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 

(FR  Doc.  94-2688  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


14CFRPart97 

[Docket  No.  27592;  Arndt  No.  1584] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  as  follows; 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  &e  afiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  fi-om: 

1,  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 


Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs,  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
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for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bc^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  iinder  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CTR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  January  28, 
1994. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35  (Amended) 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACIAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.22  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective 

State 

City 

Airport 

FDC  No. 

SIAP 

oi/oa/94  ... 

Tampa . . 

Tampa  Inti  . 

FOC  4/0004 

ILS  Rwy  18L  Arndt  38... 

01/12/94  ... 

Wfirren  . . . . 

Warran  Muni  . 

FDC  4/0256 

NDB  Rwy  3  amdt  1... 

01/12/94  ... 

A<^viUA . 

/Asheville  Regional  . . . 

FDC  4/0265 

ILS  Rwy  34  /Vndt  23... 

01/12/94  ... 

Nashville  . . . . 

NashvitlA  International  . 

FDC  4/0264 

Radar-1  Airxit  22... 

01/13/94  ... 

ME 

Rangeley  . . . . . 

Rangeley  Lake  . . 

FDC  4/0290 

NDB-6  Orig... 

01/13/94  ... 

WV 

Bkjefield  . . . 

Marcijf  Oo*.«nty  . . 

FDC  4/0291 

VOR/DME  Rwy  23  Amdt  2... 

01/13/94  ... 

WV 

Bli,m)fialrl  ,, . 

Maoar  County  . 

FDC  4/0292 

ILS  Rwy  23  /Vndt  13... 

01/13/94  ... 

WV 

Rliiafiald  . . . 

Mamar  Coiir^  . 

FDC  4/0293 

VOR  Rwy  23  Amdt  7... 

01/14/94  ... 

MS 

Colurr^s-West  Point-StarKville _ 

Golden  Triangie  Regional . 

FDC  4/0307 

LOC/DME  BC  RWY  36  Amdt 

A 

01/19/94  ... 

GA 

Lawrenceville . . . . 

Gwinnett  County-Bhscoe  Field . 

FDC  4/0396 

NDB  Rwy  25  Orig... 

01/21/94  ... 

AR 

Dequeen  . . 

J.Lynn  Helms  Sevier  County . 

FDC  4/0448 

NOB  Rwy  8  Amdt  4... 

01/24/94  ... 

/U. 

IVithan  . 

Dothan  . 

FDC  4/0486 

Copter  VOR  336  Amdt  4... 

01/24/94  ... 

AL 

Dothan  . . . . . 

Dothan  . 

FDC4A>487 

VOR  Rwy  18,  Amdt  3... 

01/24/94  ... 

AL 

Dothan  .  , . , . 

Dothan  . 

FDC  4/0488 

VOR  Rwy  14,  Amdt  3A... 

01/24/94  ... 

AL 

Dothan  . 

Dothan  . 

FDC  4/0489 

Loc  BC  Rwy  14  Amdt  6A... 

01/24/94 

AL 

Dothan  . 

Dothan  . . . . . . 

FDC4A)490 

ILS  Rviry  32'  Amdt  7 A... 

01/24/94  . 

/U. 

Dothan  . . 

Dothan  . 

FDC  4/0491 

VOR-A  or  TACAN  Amdt  11... 

01/24/94  ... 

MO 

Poplar  Bluff  . . . . 

Poplar  Bluff  Muni  . 

FDC  4/0484  1 

NDB  36  Amdt  1... 

01/24/94 

MO 

Poplar  Bkjff  . 

Poplar  Rlirff  Muni  . 

FDC  4/0485 

SDF  Rwy  36  Anxlt  1... 

Q1/24/94  ... 

ok  1 

Tipton  . . 

TiplTMi  Muni  . 

FDC  4/0473  j 

VOR/DM'e  Rwy  17  Orig... 

01/25/94  ... 

Ml 

Marqiiatte .  . . 

Maiv|uatta  Cai«ity  . 

FDC  4/0478  1 

IFR  Dep  Proc  Rwy  26  Amdt 

01/26/94 

AR 

Doming  . . 

Corning  Muni  . „ . 

FDC  4/0509 

1.- 

VOR/OME-a  Amdt  1A... 

12/23/93  ... 

NC 

Lexington  . . . — 

Lexington  Muni  ...  _ _ _ 

FDC  3/6789 

VOR-A  Amdt4... 

(FR  Doc.  94-2685  Filed  2-4-94;  8:45  am) 
BILUNO  CODE  4«10-13-«l 


14  CFR  Part  97 

[Docket  No.  27591;  Arndt  No.  1583] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  Rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 


(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  rules  at  the 
affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SlAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Fedmel  Raster 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 
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ForPurchase 

Individual  SIAP  copies  may  be 
obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  die  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  tjrpes  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT AMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TE^s  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airoorts. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adapting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and 
where  applicable  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  “major 
rule”  under  Executive  Order  12291;  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control  approaches. 

Standard  instrument.  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  January  28, 
1994. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR) 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a], 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29,  97.31,  97.33 
and  97.35  [Amende^ 

By  amending;  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

...Effective  April  28, 1994 
Jacksonville,  FL,  Jacksonville  Inti,  VOR  RWY 
31,  Orig. 

West  Milford,  NJ,  Greenwood  Lake,  VOR-A, 
Arndt.  3 

...Effective  March  3, 1994 
Chandler,  AZ,  Williams  Gateway,  VOR  RWY 
30C,  Orig. 

Mena,  AR,  Mena  Intermountain  Municipal, 
VOR/DME-A,  Arndt.  9 
Mena,  AR,  Mena  Intermountain  Municipal, 
NOB-B,  Arndt.  7 

New  Haven,  CT,  Tweed-New  Haven,  VOR-A, 
Arndt.  2 

New  Haven,  CT,  Tweed-New  Haven,  VOR 
RWY  2,  Arndt.  22 

New  Haven,  CT,  Tweed-New  Haven,  ILS 
RWY  2,  Arndt.  15 

Norton,  KS,  Norton  Muni,  NDB  RWY  17, 
Arndt.  2 

Norton,  KS,  Norton  Muni,  NDB  RWY  35, 
Arndt.  2 

Ithaca.  NY,  Tompkins  County,  VOR  RWY  32, 
Arndt.  1 
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Pauls  Valley,  OK,  Pauls  Valley  Muni,  NDB 
RWY  35,  Arndt  2 

Poteau,  OK,  Robert  S.  Kerr,  VOR/DME  RWY 
36,  Arndt  3 

Providence,  RI,  Theodore  Francis  Green 
State,  VOR/DME  RWY  16,  Arndt.  4 
Providence,  RI,  Theodore  Francis  Green 
State,  VOR/DME  RWY  23,  Arndt.  6 
Providence,  RI,  Theodore  Francis  Green 
State,  VOR  RWY  34,  Arndt  4 
Providence,  RI,  Theodore  Francis  Green 
State,  VOR/DME  RWY  34,  Arndt.  4 
Providence,  RI,  Theodore  Francis  Green 
State,  NDB  RWY  5,  Amdt.  15 
Providence,  RI,  Theodore  Francis  Green 
State,  ILS  RWY  5,  Amdt  15 
Providence,  RI,  Theodore  Francis  Green 
State,  ILS  RWY  23,  Amdt.  3 
Providence,  RI,  Theodore  Francis  Green 
State,  ILS/DME  RWY  34,  Amdt  8 
Columbia,  SC,  Columbia  Owens  Downtown, 
LOC  RWY  31,  Orig. 

Cookeville,  TN,  Putnam  County,  NDB  RWY 
17,  Amdt  5 A,  CANCELLED 
Gainesville,  TX,  Gainesville  Muni,  NDB  RWY 
17,  Amdt  7 

Sherman-Denison,  TX,  Grayson  County,  NDB 
RWY  17L,  Amdt  8 

..Effective  January  25. 1994 
Wichita,  KS,  Wichita  Mid-Continent,  ILS 
RWY  IL,  Amdt  2 

...Effective  June  16, 1993 
Baltimore,  MD,  Baltimore-Washington  Inti, 
ILS/DME  RWY  15L,  Amdt  3 

IFR  Doc.  94-2686  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

General  Regulations  Under  the 
Commodity  Exchange  Act 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  part  1  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 

(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  ^s..  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 


CFR  part  1,  General  Regulations  Under 
the  Commodity  Exchange  Act,  should 
be  amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  commodity  futures  and 
reporting  and  recordkeeping 
requirements. 

Accordingly,  17  CFR  part  1  is 
amended  by  making  the  following 
conforming  amendments: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  la,  2,  2a,  4, 4a,  6, 6a, 
6b,  6c,  6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  61, 6m, 

6n,  6o,  6p,  7,  7a,  7b,  8,  9, 12, 12a,  12c,  13a, 
13a-l,  16, 16a,  19,  21,  23,  24. 

§1.3  [Amended] 

2.  In  §  1.3(y)(viii),  the  phrase 
“Sections  5(e)  and  6a  of  the  Act”  is 
revised  to  read  “sections  5(5)  and  6a  of 
the  Act”. 

§  1.10  [Amended] 

3.  In  §  1.10(b)(3),  the  phrase  “section 
4f(2)  of  the  Act”  is  revised  to  read 
“section  4f(b)  of  the  Act”. 

§  1.17  [Amended] 

4.  In  §  1.17(a)(2)(i),  the  phrase 
“section  4f(2)  of  the  Act”  is  revised  to 
read  “section  4f(b)  of  the  Act”. 

§1.35  [Amended] 

5.  In  §  1.35(g),  each  of  the  two 
occurrences  of  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

§1.39  [Amended] 

6.  In  §  1.39(c),  the  phrase  “paragraph 
(D)  of  section  4b  of  the  Act,”  is  revised 
to  read  “paragraph  (iv)  of  section  4b(a) 
of  the  Act,”. 

7.  In  §  1.39(c),  the  phrase  “paragraph 
(A)  of  section  4c  of  the  Act,”  is  revis^ 
to  read  “paragraph  (A)  of  section  4c(a) 
of  the  Act.”. 

§  1.41  [Amended] 

8.  In  §  1.41  (a)(5),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 


9.  In  §  1.41(b),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

10.  In  §  1.41(c)(1),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

11.  In  §  1.41(c)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

12.  In  §  1.41(d)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

13.  In  §  1.41(d)(2),  each  of  the  two 
occiuTdnces  of  the  phrase  “section  5a(l) 
of  the  Act”  is  revised  to  read  “section 
5a(a)(l)  of  the  Act”. 

14.  In  §  1.41(d)(3),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

15.  In  §  1.41(d)(4),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

16.  In  §  1.41(f),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

17.  In  §  1.41(h)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12](A)  of  the  Act”. 

18.  In  §  1.41(i)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

19.  In  §  1.41(j)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

20.  In  §  1.41(k)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

21.  In  §  1.41(1)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

22.  In  §  1.41(m)(2),  the  phrase 
“section  5a(12)  of  the  Act”  is  revised  to 
read  “section  5a(a)(12)(A)  of  the  Act”. 

23.  In  §  1.41(n)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

24.  In  §  1.41(o)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

25.  In  §  1.41(p)(3),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

26.  In  §  1.41(q)(3),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

27.  In  §  1.41(r)(3),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

28.  In  §  1.41(s)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

29.  In  §  1.41(t)(2),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

30.  In  §  1.41a(a)(l),  the  phrase 
“section  5a(12)  of  the  Act”  is  revised  to 
read  “section  5a(a)(12)(A)  of  the  Act”. 

31.  In  §  1.41a(a)(2),  the  phrase 
“section  5a(12)  of  the  Act”  is  revised  to 
read  “section  5a(a)(12)(A)  of  the  Act”. 
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32.  In  §  1.41a(aM3).  the  phrase 
“section  5a{12)  of  the  Act”  is  revised  to 
read  “section  5a{a)(12)(A)  of  the  Act”. 

33.  In  §  1.41a(a)(4),  the  phrase 
“section  5a(l)  of  the  Act"  is  revised  to 
read  “section  5a(a)Il)  of  the  Act”. 

34.  In  §  1.41a(a)(4),  the  phrase 
“section  5a(12)  of  the  Act”  is  revised  to 
read  “section  5a(a)(12HA)  of  the  Act”. 

35.  In  §  1.41a(a)(5),  each  of  the  two 
occurrences  of  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

36.  In  §  1.41b(a),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act”. 

37.  In  §  1.41b(a)(4).  the  phrase 
“section  5a(12)  of  the  Act”  is  revised  to 
read  “section  5a(aKl2XA)  ol  the  Act”. 

38.  In  §  1.41b(b),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12KA)  of  the  Act”. 

§1.48  [Amended] 

39.  In  §  1.46(d)(1).  the  phrase  “section 
5a(12)  of  the  Act"  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act". 

§  1.50  [Amended] 

40.  In  §  1.50(a),  each  of  the  two 
occurrences  of  the  phrase  “sections  5 
and  5a  of  the  Act”  is  revised  to  read 
“sections  S  and  5a(a)  of  the  Act". 

tl.  In  §  1.50(b).  the  phrase  “sections 
5  and  5a  of  the  Act”  is  revised  to  read 
“sections  5  and  5a(a)  of  the  Act”. 

§1.51  [Amended] 

42.  In  §  1.51(a),  the  phrase  “sections 
5.  5a,  5b,  6(a).  6b.  8a(7).  8a(9)  and  Be  of 
the  Act.”  is  revised  to  read  “sections  5, 
5a(a).  Sb.  6(b),  6b.  8a(7).  8a(9)  and  8c  of 
the  Act,”. 

§1.52  [Amended] 

43.  In  §  1.52(1),  the  phrase  “section 
4f(2)  of  the  Act”  is  revised  to  read 
“section  4(0(b)  of  the  Act”. 

§1.53  [Amended] 

44.  In  §  1.53,  each  of  the  two 
occurrences  of  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(aKl2)(A)  of  the  Act”. 

§1.61  [Amended] 

45.  In  §  1.61(aKl).  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act". 

46.  In  §  1.61(b)(1),  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“sectitm  5a(a)(12)(A)  of  the  Act". 

47.  In  §  1.61(0,  the  phrase  “section 
5a(12)  of  the  Act”  is  revised  to  read 
“section  5a(a)(12)(A)  of  the  Act,”. 

48.  In  §  1.81(i).  the  phrase  “section 
5(d)  of  the  Act”  is  revised  to  read 
“section  5(4)  of  the  Act”. 

•  •  *  •  • 


Issued  in  Washington,  DC.  on  January  25. 
1994.  by  the  Commission. 

Jean  A.  Wtkh, 

Secretary  of  the  Commission. 

(FR  Doc.  94-2139  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  6351-01-M 


17CFR  Part  33 

Regulation  of  Domestic  Exchange- 
Traded  Commodity  Option 
Transactions 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  part  33  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW..  , 
Washington,  DC  20581.  Telephone: 

(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  ^s..  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  Part  33.  Regulation  of  Domestic 
Exchange-Traded  Commodity  Option 
Transactions,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  33 
Commodity  futures,  Commodity 
option  transactions.  Fraud,  Reporting 
and  recordkeeping  requirements. 

PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

Accordingly,  17  CFR  part  33  is 
amended  by  making  the  following 
conforming  amendments: 

1.  The  authority  citation  for  part  33  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  la,  2. 4. 6, 6a.  6b.  6c. 
6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  6l,  6in,  6n,  6o, 

7,  7a.  7b,  8. 9. 11. 12a.  12c.  13a.  13a-l.  lib, 
19,  and  21,  otherwise  noted. 


§33.2  [Amended] 

2.  In  §  33.2(a)(2)  the  phrase  “sections 
2(a)(1).  2(a)(8)(B).  4,  4a.  4c(a),  4d.  4e.  4f. 
4g,  4h,  4i,  4j,  4k,  4m,  4n,  5,  5a.  5b,  6, 

6a.  6b.  6c,  7,  8(a)-(e),  8a,  8b.  8c,  and  16 
of  the  Act”  is  revised  to  read  “sections 
la,  2(a)(1).  2(a)(8)(B).  4.  4a.  4c(a).  4d.  4e. 
4f,  4g,  4h,  4i,  4j,  4k,  4m,  4n,  5,  5a(a).  5b, 
6,  6a,  6b,  6c,  7, 8(a)-(e).  8a,  8b,  8c,  and 
16  of  the  Act”. 

§33.3  [Amended] 

3.  In  §  33.3(b)(l)(ii)(A),  the  phrase 
“section  5a(12)  of  the  Act,”  is  revised  to 
read  “section  5a{a)(12)  of  the  Act,”. 

§  33.4  [Amended] 

4.  In  §  33.4  in  the  introductory  text  to 
the  section,  the  phrase  “section 
2(a)(lKA)  of  the  Act,”  is  revised  to  read 
“section  la(3)  of  the  Act,”. 

5.  In  §  33.4(a)(3),  the  phrase  “sections 
5  and  5a  of  the  Act”  is  revised  to  read 
“sections  5  and  5a(a)  of  the  Act". 

6.  In  §  33.4(a)(4),  the  phrase  “sections 
5  and  5a  of  the  Act”  is  revised  to  read 
“sections  5  and  5a(a)  of  the  Act”. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  94-2153  Filed  2-4-94;  8:45  amj 
BILUNQ  CODE  e351-01-M 


17  CFR  Part  100 

Delivery  Period  Required 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  100  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 

(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  et  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  ^ss..  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  100,  Delivery  Period  Required, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 
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Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  100 
Commodity  futures.  Grains. 

PART  100— DELIVERY  PERIOD 
REQUIRED 

Accordingly,  17  CFR  part  100  is 
amended  by  making  the  following 
conforming  amendment; 

The  authority  citation  for  part  100  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  7a(a)(4)  and  12a. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-2154  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  635t-01-M 

17  CFR  Part  140 

Organization,  Functions,  and 
Procedures  of  the  Commission 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  140  to 
correct  a  typographical  error. 

EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Ofiice  of  General 
Coimsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  E>C  20581.  Telephone: 

(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  140,  Organization,  Fxmctions, 
and  ^ocedures  of  the  Commission, 
should  be  amended  to  correct  the 
typographical  error  therein. 

Need  for  Correction 

As  pubUshed,  the  regulations  contain 
a  typographical  error  which  is  in  need 
of  clarification. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Conflict  of  interest. 


Organization  and  functions 
(Government  agencies). 

Accordingly,  17  CFR  part  140  is 
amended  by  making  the  following 
conforming  amendment: 

PART  140— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

The  authority  citation  for  part  140  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  4a  and  12a. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  94-2155  Filed  2-4-94;  8:45  am) 
BILLING  CODE  63S1-01-M 

17  CFR  Part  143 

Collection  of  Claims  Owed  the  United 
States  Arising  From  Activities  Under 
the  Commission’s  Jurisdiction 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  143  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone; 

(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  143,  Collection  of  Claims 
Owed  the  United  States  Arising  From 
Activities  Under  the  Commission’s 
Jiuisdiction,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  143 
Claims. 


Accordingly,  17  CFR  part  143  is 
amended  by  making  the  following 
conforming  amendment; 

PART  143— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES  ARISING 
FROM  ACTIVITIES  UNDER  THE 
COMMISSION’S  JURISDICTION 

The  authority  citation  for  part  143  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  9,  9a,  12a(5),  13a. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Conunission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  94-2156  Filed  2-4-94;  8:45  am] 
BILUNO  CODE  «351-01-M 

17  CFR  Part  145 

Commission  Records  and  Information 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  145  to  reflect 
changes  required  by  enactment  of  the 
Futtires  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 

(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  fight  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  145,  Commission  Records  and 
Information,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  145 

Confidential  business  information. 
Freedom  of  information. 

Accordingly,  17  CFR  part  145  is 
amended  by  making  the  following 
conforming  amendment; 
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PART  145-COMMISSION  RECORDS 
AND  INFORMATION 

Appendix  A  to  Part  145 — [Amended] 

1.  In  Appendix  A  to  Part  145,  section 
(b)(4).  the  phrase  “Exchange  5a(12) 
rule”  is  revised  to  read  “Exchange 
5a(a)(12)  rule”. 

•  •  •  •  * 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 

lean  A.  Webb, 

Secretary  of  the  Commission . 

(FR  Doc.  94-2157  Filed  2-4-94;  8:45  ami 
BILLING  CODE  6351-01-M 


17  CFR  Part  148 

Implementation  of  the  Equal  Access  to 
Justice  Act  in  Covered  Adjudicatory 
Proceedings  Before  the  Commission 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  148  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  Febrary  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Vyebster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  E)C  20581.  Telephone: 

(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sees.,  Public  Law  102- 
546  (Oct  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  148,  Implementation  of  the 
Equal  Access  to  Justice  Act  in  Covered 
Adjudicatory  Proceedings  Before  the 
Commission,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  QTt  Part  148 

Claims.  Equal  access  to  justice. 
Lawyers. 

Accordingly.  17  CFR  part  148  is 
amended  by  making  the  following 
conforming  amendment: 


PART  14&-IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
COVERED  ADJUDICATORY 
PROCEEDINGS  BEFORE  THE 
COMMISSION 

§148.3  [Amended] 

1.  In  §  148.3(a)  the  phrase  “or  contract 
market  designations  pursuant  to  section 
6  of  the  Commodity  Exchange  Act,  7 
U.S.C  8.”  is  revised  to  read  “or  contract 
market  designations  pursuant  to  section 
6(a)  of  the  Commodity  Exchange  Act,  7 
U.S.C.  8  (a).”. 

*  •  *  *  « 

Issued  in  Washington,  DC,  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  94-2158  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  S3S1-01-M 


17  CFR  Part  150 
Limits  on  Positions 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  150  to  reflect 
changes  required  by  enactment  of  die 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Counsel  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  Telephone: 

(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background  ■ 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  part  150,  Limits  on  Positions, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 
As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  150 
Commodity  futures.  Cotton.  Grains. 
Accordingly,  17  CFR  part  150  is 
amended  by  making  the  following 
conforming  amendment: 


PART  150— UMiTS  ON  POSITIONS 
BEFORE  THE  COMMISSION 

§150.6  [Amended] 

1.  In  §  150.6,  the  phrase  “under 
section  5(d)  of  the  Act”  is  revised  to 
read  “under  section  5(4)  of  the  Act”. 


Issued  in  Washington,  DC.  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  94-2159  Filed  2-4-94;  8:45  am) 
BILLING  CODE  63S1-01-M 


17  CFR  Part  155 

Trading  Standards 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  155  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 

(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futmes  Trading  Practices  Act  of  1992. 
102  Cong.  2d  Sess.,  Public  Law  102-546 
(Oct.  28. 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  155,  Trading  Standards, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  135 

Brokers.  Commodity  futures.  Cotton. 
Crains. 

Accordingly.  17  CFR  part  155  is 
amended  by  making  the  following 
conforming  amendment; 

PART  155— TRADING  STANDARDS 

§155.2  [Amended] 

1.  In  §  155.2,  in  the  introductory 
paragraph,  the  phrase  “section  5a(12)  of 
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the  Act”  is  revised  to  read  “section 
5a(a)(12)(A)  of  the  Act”. 

***** 

Issued  in  Washington,  DC  on  January  25. 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  94-2160  Filed  2-4-94;  8:45  amj 
BILUNG  CODE  6351-01-M 


17  CFR  Part  166 

Customer  Protection  Rules 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  166  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone; 

(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  part  166,  Customer  Protection 
Rules,  should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  designations  of  statutory 
provisions  which  have  been  changed 
and  which  are  in  need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  166 

Brokers.  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  17  CFR  part  166  is 
amended  by  making  the  following 
conforming  amendment: 

PART  166-CUSTOMER  PROTECTION 
RULES 

1.  The  authority  citation  for  part  166 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  la.  2. 4. 6b.  6c.  6g,  6h. 
61, 6o,  12a,  and  23.  unless  otherwise  noted. 

***** 


Issued  in  Washington.  DC  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  94-2162  Filed  2-4-94;  8:45  amJ 
BILLING  CODE  «3S1-01-M 


17  CFR  Part  180 

Arbitration  or  Other  Dispute  Settlement 
Procedures 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 


SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  180  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  7. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  EXZ  20581.  Telephone: 

(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28. 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  180,  Arbitration  or  Other 
Dispute  Settlement  Procedures,  should 
be  amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

I 

As  published,  the  regulations  contain 
a  reference  to  designations  of  statutory 
provisions  which  have  been  changed 
and  which  are  in  need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  180 

Claims,  commodity  futures,  reporting 
and  recordkeeping  requirements. 

PART  ISO-ARBiTRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

Accordingly.  17  CFR  Part  180  is 
amended  by  making  the  following 
conforming  amendment: 

§  180.3  [Amended] 

1.  In  §  180.3(c),  the  phrase  “section 
5a(ll)  of  the  Act”  is  revised  to  read 
“section  5a(a)(ll)  of  the  Act”. 

***** 


Issued  in  Washington.  DC  on  January  25. 
1994,  by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  94-2163  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  ENERGY 
48  CFR  Part  970 

Acquisition  Regulation;  Environmental 
Protection 

agency:  Department  of  Energy. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  issues  a  frnal  rule  which  amends 
the  Department  of  Energy  Acquisition  * 
Regulation  (DEAR)  to  provide  coverage 
on  environmental  protection  for 
contractors  operating  DOE  facilities. 
EFFECTIVE  DATE:  The  rule  will  be 
effective  March  9, 1994. 

FOR^FURTHER  INFORMATION  CONTACT:  P. 
Devers  Weaver.  Procurement  Policy 
Division  (HR-521.1).  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585;  telephone 
202-586-8250. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section-by-Section  Analysis 

III.  Public  Comments 

IV.  Procedural  Requirements 

I.  Background 

In  this  rule  the  Department  of  Energy 
wishes  to  more  clearly  communicate  the 
importance  of  the  protection  of  the 
environment,  and  it  wishes  to  enhance 
compliance  with  applicable 
environmental  protection  laws,  codes, 
ordinances,  and  regulations  by 
contractors  operating  facilities  of  the 
Department.  To  accomplish  this,  a  new 
clause.  Environmental  Protection,  to  be 
included  in  DOE  contracts  was 
proposed  in  a  notice  of  proposed 
rulemaking,  published  in  the  August  28. 
1991.  Federal  Register  (56  FR  42584). 
and  is  now  promulgated  in  this  final 
rule. 

II.  Section-by-Section  Analysis 

Section  970.5204-62  and  970.2303- 
2(e)  provide  a  clause  and  clause 
prescription  for  the  use  of  the  clause. 
Environmental  Protection.  To  the  list  of 
environmental  laws  and  Executive 
Orders  appearing  in  the  proposed  rule 
have  been  added  entries  at  970.5204- 
62(a)(3).  at  (a)(15)  to  (a)(19)  and  at 
(b)(12)  and  (b)(13).  These  refer  to  laws 
and  Executive  Orders  that  have  become 
effective  since  the  time  the  proposed 
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rule  was  developed  or  that  were 
overlooked  at  the  time  the  proposed  rule 
was  developed. 

ni.  Public  Comments 

a.  General 

DOE  invited  interested  persons  to 
participate  in  this  rulemaldng  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  DEAR  amendments 
set  forth  in  the  notice  of  proposed 
rulemaking.  Comments  were  received 
from  8  business  firms  and  universities, 
many  of  which  are  DOE  management 
and  operating  contractors. 

b.  Safety  and  Permits 

Comments  were  received  regeuding 
the  proposed  coverage  on  the  clause  at 
proposed  DEAR  970.5204-2,  Safety  and 
Health  (Govemment-owmed  or  -leased 
facility),  and  the  clause  at  proposed 
DEAR  970.5204-29,  Permits  or  Licenses. 
In  part  DOE  agrees  with  some  of  the 
comments  offered  and  for  these  and 
other  reasons  has  decided  not  to  amend 
the  DEAR  coverage  on  these  two  clauses 
at  this  time.  Also,  conforming 
amendments,  related  to  the  two  clauses, 
at  proposed  DEAR  970.2303-2(a)  and 
970.7104-21  will  not  be  made  at  this 
time.  Should  the  Department  decide  to 
revise  these  clauses  in  the  future,  a 
notice  of  proposed  rulemaking  would  be 
issued. 

c.  Environmental  Protection 

Comments  were  ofi'ered  that  the 
changes  in  the  proposed  rule  were 
burdensome,  would  have  an  adverse 
impact  on  operations,  and  would 
require  a  significant  increase  in 
administrative  and  oversight  effort  for 
no  apparent  e^ort.  Another  comment 
noted  a  tendency  to  formalize  good 
management  practices  into  rigid 
contractual  requirements  that  can  only 
have  the  long-run  effect  of  limiting  the 
ability  of  management  and  operating 
contractors  to  respond  innovatively  and 
creatively  to  changing  conditions. 
Administration  of  clause  requirements 
has  been  substantially  reduced  by  the 
deletion  of  requirements  firom  the 
proposed  Environmental  Protection 
clause  in  paragraphs,  at  proposed  DEAR 
970.5204-60(c)  (1),  (2)  and  (3).  These 
involved  the  need  for  a  contractor  to 
research  laws  on  an  ongoing  basis, 
identify  any  inconsistencies  that  would 
affect  performance,  and  to  include 
consideration  of  environmental  laws  in 
planning. 

d.  Effects  of  Funding  on  Compliance 

A  comment  was  received  stating  that 
the  rule  did  not  recognize  the  significant 
joint  management  relationship  ^tween 
DOE  and  its  management  and  operating 


contractors,  that  funding  for  compliance 
is  controlled  by  DOE,  that  pre-existing 
conditions  preclude  strict  and 
immediate  or  near-term  compliance  in 
most  DOE  facilities,  and  they  create 
ambiguity  as  to  an  established  baseline 
for  compliance.  Another  comment 
stated  that  it  was  not  clear  how  the 
provisions  of  the  avoidable  cost  rule, 
published  in  the  Federal  Register  of 
June  19, 1991  (56  FR  28099),  relate  to 
the  proposed  rule;  it  did  not  appear  that 
a  management  and  operating  contractor 
would  have  sole  and  exclusive  control 
of  the  required  compliance  actions. 
Resolution  of  these  comments  is  outside 
the  scope  of  this  rule.  It  is  appropriate 
for  a  contract  to  provide  for  compliance 
with  applicable  laws  for  which  DOE  has 
some  enforcement  responsibility  role.  It 
is  also  the  case  that  a  management  and 
operating  contractor’s  obligation  to 
perform  under  a  contract  is  contingent 
upon  funds  being  obligated  under  the 
contract.  Problems  related  to 
insufiicient  funding  to  comply  with  the 
law  are  best  resolv^  on  a  case-by-case 
basis. 

e.  Paperwork  Burden 

Several  commenters  perceived  that  an 
additional  paperwork  burden  would  be 
imposed  by  the  proposed  rule.  The 
Department  does  not  believe  that  this 
rulemaking  imposes  material  additional 
pa[>erwork  burden.  The  primary  basis 
for  this  conclusion  is  as  follows:  to  the 
extent  that  any  paperwork  burden 
exists,  such  requirements  are  already 
contained  in  state  and  Federal 
environmental  laws  and  their 
implementing  regulations,  and  thus  do 
not  result  from  this  rule.  Since  current 
management  and  operating  contracts 
state  that  work  under  the  contract  must 
be  performed  in  compliance  with 
applicable  laws,  and  since  the  e^ect  of 
the  rule  is  simply  to  clarify  that  the 
requirements  of  all  applicable 
environmental  laws  and  regulations  are 
not  waived  for  contractors  (by  virtue  of 
the  fact  that  woric  is  being  performed  for 
the  Government  under  contract),  the 
rule  contains  no  material  “new” 
requirements  and  therefore,  no 
additional  paperwork  is  required.  The 
Department  believes  that  the  public 
comments  on  additional  paperwork 
burden  may  reflect  a  new  awareness  on 
the  part  of  some  contractors  that  DOE 
has  undergone  a  shift  in  its  emphasis  on 
environmental  protection.  To  the  extent 
that  the  rulemaking  does  impose 
information  collection  or  recordkeeping 
requirements,  they  have  been  provided 
for  under  Office  of  Management  and 
Budget  paperwork  clearance  package 
No.  1910-0300. 


/.  Environmental  Protection 

Several  commenters  expressed 
concern  over  the  identification  of  laws, 
codes,  ordinances,  regulations,  and 
directives  by  which  DOE  intends  to 
monitor  compliance.  It  was  said  that  the 
proposed  rulemaking  appeared  to  shift 
the  burden  of  identifying  and  complying 
with  environmental  laws  and 
regulations  from  the  contractor  to  the 
Government.  If  the  Government  failed  to 
list  a  specific  law  or  regulation,  it  could 
call  into  question  whether  or  not  the 
contractor  is  obligated  to  comply.  In 
response  to  these  comments  the 
Environmental  Protection  clause  at 
paragraph  (a)(21)  has  been  revised  to 
state,  “errors  in  or  omissions  from  the 
list  of  laws  above,  or  failure  to  identify 
a  requirement  having  the  force  and 
effect  of  law,  shall  not  be  construed  as 
waiving  a  requirement  for  the  contractor 
to  comply  with  such  law  or  requirement 
nor  shall  they  form  the  basis  for  a 
defense  by  the  contractor  in  an 
administrative,  civil,  or  criminal 
proceeding.  *  *  •” 

Comments  were  offered  that  the 
Environmental  Protection  clause,  now  at 
paragraphs  (a)(20)  and  (a)(21),  is  open- 
ended  and  permits  DOE  to  unilaterally 
modify  a  contract  by  incorporating  as- 
yet  unpublished  directives  into  the 
contract.  Because  of  the  special  nature 
of  environmental  protection  Directives, 
it  is  appropriate  that  DOE  have  the  right 
to  require  compliance  with  them  by  its 
management  and  operating  contractors. 
This  provision  is  not  unlike  that  in  the 
Safety  and  Health  (Government  Owned 
or  Leased  Facility)  clause  (DEAR 
970.5204-2)  and  the  Security  clause 
(DEAR  952.204-2).  If  there  is  a 
persuasive  reason  why  a  management 
and  operating  contractor  should  not 
comply  with  a  requirement  in  a 
Directive,  this  can  be  a  topic  of 
discussion  during  the  negotiation  of  a 
contract  or  at  any  time  during  the 
performance  of  the  contract. 

IV.  Procedural  Requirements 

a.  Regulatory  Review 

b.  Review  Under  the  National  Environmental 

Policy  Act 

c.  Review  Under  the  Paperwork  Reduction 

Act 

d.  Review  Under  the  Regulatory  Flexibility 

Act 

e.  Review  Under  Executive  Order  12612 
t  Review  Under  Executive  Order  12778 

a.  Regulatory  Review 

This  regulatory  action  has  been 
determine  not  to  be  a  “significant 
regulatory  action”  under  Executive 
Order  12866,  “Regulatory  Planning  and 
Review,”  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
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subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

b.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  Part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures,  the  Department  of  Energy 
has  determined  that  this  rule  is 
categorically  excluded  horn  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

c.  Review  Under  the  Paperwork 
Reduction  Act 

To  the  extent  that  new  information 
collection  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking  they  are  provid^  for  under 
Office  of  Management  and  Budget 
paperwork  clearance  pmckage  No.  1910- 
0300. 

d.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980, 
Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

e.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
“Federalism,”  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  efiects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  Im  used  in  all  decisions  involved  in 


promulgating  and  implementing  a 
policy  action.  This  rule  will  not  affect 
States  substantially. 

/.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 

DOE  certifies  that  this  rule  meets  the 
requirements  of  sections  2(a)  and  2(b)  of 
Executive  Order  12778. 

List  of  Subjects  in  48  CFR  Part  970 

Government  procurement. 

Issued  in  Washington,  D.C  on  February  1, 
1994. 

G.  L.  Allen, 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  970— OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act. 
Public  Law  95-91  (42  U.S.C.  7254),  sec.  201 
of  the  Federal  Civilian  Employee  and 
Contractor  Travel  Expenses  Act  of  1985  (41 
U.S.C.  420)  and  sec.  1534  of  the  Department 
of  Defense  Authorization  Act,  1986,  Public 
Law  99-145  (42  U.S.C.  7256a),  as  amended. 

2.  Section  970.2303-2  is  amended  by 
adding  paragraph  (e)  as  follows: 

970.2303-2  Clauses. 

***** 

(e)  The  clause  at  970.5204-62  shall  be 
included  in  management  and  operating 
contracts. 

3.  To  subpart  970.52  add  section 
970.5204-62  as  follows: 


970.5204-02  Environmental  protection. 

Environmental  Protection  (Mar  li194) 

(а)  In  addition  to  complying  with  the 
requirements  set  forth  in  the  "Clean  Air  and 
Water”  clause,  in  the  performance  of  this 
contract  the  contractor  shall  comply,  as 
applicable,  with  the  following,  which  list  is 
not  represented  to  be  free  of  omissions; 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C  2011  etseq.); 

(2)  The  Department  of  Energy  Organization 
Act  (42  U.S.C.  7101  et  seq.); 

(3)  The  Energy  Reorganization  Act  of  1974 
(42  U.S.C.  5801  et  seq.): 

(4)  The  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C 
6901  et  seq.): 

(5)  The  Cx)mprehensive  Environmental 
Response.  Compensation,  and  Liability  Act  of 
1980,  as  amended  (42  U.S.C  9601  et  seq.): 

(б)  The  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C  300  et  seq.): 

(7)  The  Toxic  Substances  Control  Act.  as 
amended  (15  U.S.C  2601  et  seq.): 

(8)  The  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended 

(7  U.S.C.  136  etseq.): 

(9)  The  Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972,  as  amended  (33 
U.S.C  1401  et  seq.): 

(10)  The  Coastal  Zone  Management  Act  of 
1972,  as  amended  (16  U.S.C  1451  et  seq.); 

(11)  The  Coastal  Barrier  Resource  Act  of 
1982  (16  U.S.C.  3501  et  seq.); 

(12)  The  Nuclear  Waste  Policy  Act  of  1982. 
as  amended  (42  U.S.C  10101  et  seq.); 

(13)  The  Low-Level  Radioactive  Waste 
Policy  Act,  as  amended  (42  U.S.C.  2021  et 
seq.); 

(14)  The  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  as  amended  (42  U.S.C. 
7901  et  seq.); 

(15)  Pollution  Prevention  Act  of  1990,  as 
amended  (42  U.S.C.  13101  et  seq.); 

(16)  Emergency  Planning  and  Community 
Right-to-Know  Act.  as  amended  (42  U.S.C 
11001  et  seq.); 

(17)  Motor  Vehicle  Information  and  Cost 
Savings  Act.  as  amended  (15  U.S.C.  1901  et 
seq.); 

(18)  Energy  Policy  Act  of  1992  (Public  Law 
102-486  and  3  U.S.C  301): 

(19)  Energy  Policy  and  Conservation  Act 

(42  U.S.C  6201  etseq):  ' 

(20)  Code  of  Federal  Regulations,  Title  10 
(Energy),  parts  involving  environmental 
protection  and  related  requirements  for 
contractors: 

(21)  DOE  Directives  (i.e..  Orders  and 
Notices)  numbered  in  the  series  between 
1540  and  1541  (Materials),  between  5000.2 
and  5000.4  (Unusual  Occurrence  Reporting), 
in  the  series  between  5400  and  5500 
(Environmental  Quality  and  Impact),  and 
between  5820.1  and  5820.3  (Radioactive 
Waste  Management),  and  involving 
requirements  for  contractors:  and 

(22)  Other,  Federal  and  non-Federal, 
environmental  protection  laws,  codes, 
ordinances.  Executive  Orders,  regulations, 
and  requirements  in  DOE  Directives,  as 
identified  in  writing  by  the  contracting 
officer.  Errors  in  or  omissions  from  the  list 
of  laws  above,  or  feilure  to  identify  a 
requirement  having  the  force  and  effect  of 
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law,  shall  not  be  construed  as  waiving  a 
requirement  for  the  contractor  to  comply 
with  such  law  or  requirement  nor  shall  they 
form  the  basis  for  a  defense  by  the  contractor 
in  an  administrative,  civil,  or  criminal 
proceeding,  including  providing  a  basis  for  a 
claim  for  me  allowability  of  a  fine,  penalty, 
or  other  cost  associated  with  failure  to 
comply  with  such  law  or  requirement. 

(b)  The  contractor  shall  assist  the 
Department  of  Energy  in  complying,  as 
applicable,  with  the  following: 

(1)  The  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C  4321  et  seq.); 

(2)  The  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  etseq.)\ 

(3)  The  Pish  and  Wildlife  Coo^ination 
Act,  as  amended  (16  U.S.C  661  et  seq.); 

(4)  The  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C  4901  et  seq.); 

(5)  The  National  Historic  Pre^rvation  Act 
of  1966,  as  amended  (16  U.S.C  470  et  seq.); 


(6)  The  Wild  and  Scenic  Rivers  Act,  as 
amended  (16  U.S.C  1273  et  seq.); 

(7)  Farmland  Protection  Policy  Act  of  1981 
(7  U.S.C  4201  et  seq.); 

(8)  Executive  Order  11988  of  May  24, 1977, 
Floodplain  Management; 

(9)  Executive  Order  11990,  of  May  24, 

1977,  Protection  of  Wetlands: 

(10)  Executive  Order  12088  of  October  13, 

1978,  Federal  Compliance  with  Pollution 
Control  Standards; 

(11)  Executive  Order  12580  of  January  23, 
1987,  Superfund  Implementation; 

(12)  Executive  Order  12843  of  April  23, 
1993,  Procurement  Requirements  and 
Policies  for  Ozone-Depleting  Substances; 

(13)  Executive  Order  12845  of  April  23, 
1993,  Requiring  Agencies  to  Purchase  Energy 
Efficient  Computer  Equipment; 

(14)  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-106  of  December  31, 
1974,  Reporting  Requirements  in  Connection 


with  the  Prevention,  Control,  and  Abatement 
of  Environmental  Pollution  of  Existing 
Federal  Facilities;  and 

(15)  Other,  Federal  and  non-Federal, 
environmental  protection  laws,  codes, 
ordinances,  regulations,  and  DOE  Directives, 
as  identified  in  writing  by  the  contracting 
officer. 

(c)  The  contractor  shall,  with  regard  to  the 
environmental  protection  laws,  codes, 
ordinances.  Executive  Orders,  regulations 
and  directives  included  in  or  covered  by 
paragraphs  (a)  and  (b)  of  this  clause,  set  forth 
appropriate  environmental  protection 
requirements  in  subcontracts  with  respect  to 
work  to  be  performed  on-site  at  a  DOE-owned 
or  -leased  facility. 

(End  of  Clause) 

(FR  Doc.  94-2738  Filed  2-4-94;  8.45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  214  and  274a 

PNS  No.  1328-93] 

RIN  1115-AB52 

Nonimmigrant  Classes;  NATO-1, 2, 3, 

4, 5, 6,  and  7;  Control  of  Employment 
of  Aliens 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  regulations  of  the 
Immigration  and  Naturalization  Service 
(“Service”)  relating  to  employment 
authorization  for  certain  dependents  of 
principal  aliens  classihed  as  NATO-1, 

2,  3,  4,  5,  6,  and  7  nonimmigrants.  This 
action  is  being  taken  to  expand  and 
secure  employment  opportunities  on  the 
basis  of  reciprocity  for  dependents  of 
United  States  military  persormel  and 
certain  Department  of  Defense  civilian 
personnel  stationed  in  NATO  member 
countries.  Because  of  the  diplomatic 
and  international  affairs  considerations 
involved  in  NATO  matters,  this  rule 
parallels,  to  the  extent  possible,  the 
regulations  governing  employment 
authorization  for  certain  dependents  of 
foreign  government  diplomats,  officials, 
and  employees  assigned  to  official  duty 
in  the  United  States  and  classified  as  A- 
1  and  A-2  nonimmigrants  and  their  A- 
3  servants. 

DATES:  Written  comments  must  be 
received  on  or  before  March  9, 1994. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Records 
System  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
room  5307, 425  I  Street,  NW., 
Washington,  1X3  20536.  To  ensure 
proper  handling,  please  reference  INS 
Number  1328-93  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Tabaka,  Senior  Immigration  Examiner, 


Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  7122, 
Washington,  DC  20536,  Telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION: 

Interagency  Collaboration  in  Drafting 
This  Rule 

The  Department  of  State,  the 
Department  of  Defense,  and  the  Office  of 
NATO’s  Supreme  Allied  Commander, 
Atlantic  (SACLANT)  have  collaborated 
closely  with  the  Service  in  developing 
this  rule,  which  balances  diplomatic 
and  international  affairs  considerations, 
administrative  requirements,  and  proper 
enforcement  concerns. 

Scope 

The  rule  applies  to  certain 
dependents  of  NATO  military 
personnel,  who  typically  serve  a  three- 
year  tour  of  duty  with  SACLANT,  the 
major  NATO  command  headquarters  in 
Norfolk,  VA.  It  also  applies  to  certain 
dependents  of  NATO  civilian 
employees  and  officials,  who  typically 
work  at  SACLANT  for  extended  periods. 
Additionally,  the  rule  applies  to  certain 
dependents  of  the  small  number  of 
NATO  personnel  who  may  be  stationed 
in  other  locations  in  the  United  States 
and  to  the  servants  of  NATO  military 
and  civilian  personnel! 

Purpose 

This  rule  is  being  published  in  order 
to  expand  and  secure  employment 
opportunities  on  the  basis  of  reciprocity 
for  dependents  of  United  States  military 
personnel  and  certain  Department  of 
Defense  civilian  personnel  stationed  in 
NATO  member  countries.  All  parties 
which  collaborated  in  the  drafting  of 
this  rule  agree  that  expanding 
employment  opportunities  in  the  United 
States  for  NATtD-l  through  NATO-6 
dependents  will  further  this  goal. 

Backgound 

Under  current  regulations,  a  NATO 
dependent  can  apply  for  employment 
authorization  in  the  United  States  only 
if  he  or  she  is  covered  under  the  terms 
of  a  bilateral  agreement.  A  bilateral 
agreement  is  a  written,  signed 
agreement  between  the  United  States 
and  a  foreign  country.  It  provides  for 
employment  authorization  for  certain 
dependents  of  United  States  government 
personnel  assigned  to  oftlcial  duty  in 
the  foreign  country  whose  government 


entered  into  the  agreement.  In  turn,  it 
provides  for  employment  authorization 
for  certain  dependents  of  personnel  of 
the  foreign  government  who  are 
assigned  to  official  duty  in  the  United 
States. 

This  rule  expands  the  eligibility  to 
apply  for  employment  authorization  to 
certain  NATO-1,  2,  3,  4,  5,  and  6 
dependents  covered  by  the  terms  of  de 
facto  arrangements  and  to  certain 
dependents  of  SACLANT  employees.  A 
de  facto  arrangement  is  in  effect  when 
it  is  determined  that  a  foreign  country 
allows  appropriate  employment  “on  the 
local  economy”  for  certain  dependents 
of  United  States  government  personnel 
assigned  to  official  duty  in  that  foreign 
country.  Based  on  that  determination, 
certain  dependents  of  foreign 
government  personnel  assigned  to 
official  duty  in  the  United  States  may 
apply  for  employment  authorization. 

Reciprocity  has  become  an  issue  in 
the  context  of  renegotiation  of  the  rights 
and  privileges  of  United  States 
dependents  within  the  NATO  area. 
NATO  member  host  countries  are 
increasingly  unwilling  to  continue 
dependent  employment  privileges 
absent  similar  treatment  for  their 
dependents  in  the  United  States.  This 
rule  is  intended  to  provide  for  such 
treatment  to  the  extent  that  de  facto 
privileges  are  continued  or  established 
for  dependents  of  United  States  military 
personnel  and  certain  Department  of 
Defense  civilian  personnel  in  NATO 
member  states. 

Given  the  high  cost  of  living  in  some 
countries  where  U.S.  personnel  are 
stationed,  and  the  limited  number  of 
jobs  available  on  United  States  bases 
abroad,  the  freedom  to  work  “on  the 
economy”  abroad  can  be  extremely 
important  to  United  States  families. 

Further,  one  of  the  real  stresses  on 
military  family  life  is  the  constant 
disruption  of  the  spouse’s  career  tJiat  is 
occasioned  by  household  moves  every 
few  years.  When  the  spouse  is  barred 
from  employment  overseas  the  stress  on 
the  family  can  be  considerable. 

Rule  Parallels  Regulations  Governing 
Diplomatic  Dependents 

Because  of  the  diplomatic  and 
international  affairs  considerations 
involved  in  NA'TO  matters,  this  rule 
parallels,  to  the  extent  possible,  the 
regulations  governing  employment 
authorization  for  dependents  of  foreign 
govenunent  diplomats,  officials,  and 
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employees  assigned  to  official  duty  in 
the  United  States  and  classified  as  A-1 
and  A-2  nonimmigrants. 

Changes 

In  addition  to  expanding  the 
eligibility  to  apply  for  empro3nnent 
authorization  to  NATO-l,  2,  3, 4,  5,  and 
6  dependents  covered  by  the  terms  of  de 
facto  arrangements,  this  rule 
incorporates  the  following  changes: 

8  CFR  214.2(s)(l)  defines  the  various 
NATO  nonimmigrant  classifications. 
Additionally,  since  this  rule  parallels 
the  regulations  governing  "A” 
nonimmigrants,  and  since  A-3  and 
NATO-7  classifications  are  comparable, 
this  rule  makes  the  NATO-7  periods  of 
admission  and  extension  of  stay  parallel 
the  periods  for  A-3  nonimmigrants. 

8  CFR  214.2(s)(2)  defines  the  term 
dependent  of  a  NATO-1  through 
NATO-6  for  purposes  of  employment  in 
the  United  States.  This  definition 
parallels  the  definition  of  dependent 
used  in  the  regulation  governing 
employment  authorization  of 
dependents  of  foreign  government 
diplomats,  ofilcials,  and  employees 
assigned  to  official  duty  in  the  United 
States  and  classified  as  A-1  and  A-2 
nonimmigrants. 

8  CFR  214.2(s)(3)  defines  dependent 
employment  requirements  based  on 
formal  bilateral  employment  agreements 
and  informal  de  facto  reciprocal 
arrangements. 

8  dFH  214.2(s)(4]  specifies  that  the 
applicability  of  the  bilateral  agreement 
or  the  de  facto  arrangement  is  based  on 
the  NATO  member  state  which  employs 
the  principal  alien.  Additionally,  under 
a  de  facto  arrangement,  the  principal 
must  be  a  national  of  the  employing 
NATO  member  state.  Dependents  of 
SACLANT  employees  are  also  eligible  to 
apply  for  employment  authorization 
under  terms  of  applicable  bilateral 
agreements  or  de  facto  arrangements. 

8  CFR  214.2(s)(5)  details  dependent 
employment  application  procedures. 

8  CFR  214.2(s)(6)  extends  the  period 
for  dependent  employment 
authorization  up  to  three  years. 

8  CFR  214.2(sM7}  requires  that  NATO 
dependents  must  pay  taxes  and  Social 
Security  on  their  earnings,  and  clarifies 
that  they  have  no  criminal,  civil,  or 
administrative  immunities  regarding 
matters  arising  from  their  employment. 

8  CFR  214.2(sK8)  clarifies  mat  there  is 
no  appeal  from  a  dmial  of  employment 
authorization. 

8  CFR  214.2(sK9)  discusses 
unauthorized  employment  and  resultant 
penalties. 

8  CFR  214.2(sKlO)  discusses  NATO- 
7  dependents.  Since  this  rule  parallels 
the  regulations  governing  “A” 


nonimmigrants  which  preclude 
employment  by  A-3  dependents,  and 
since  A-3  and  NATO-7  classifications 
are  comparable,  this  rule  eliminates 
future  grants  of  employment 
authorization  for  NATA-7  dependents, 
but  allows  those  NATA-7  dependents 
currently  with  employment 
authorization  to  continue  until  the 
expiration  of  such  authorization. 

Finally,  this  rule  amends  8  CFR 
274a.l2(cK7)  by  eliminating  future 
grants  of  employment  authorization  for 
NATA-7  dependents. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirement  contained  in  this  regulation 
has  been  submitted  to  the  Office  of 
Budget  and  Management  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  for  review  and 
clearance. 

List  of  Subjects 
8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Authority 
delegation  (government  agencies), 
Emplo3nnent.  ^ 

8  CFR  Part  274a 

Administrative  practice  and 
procedures.  Aliens,  Employment. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  6  U.S.C  1101, 1103, 1162, 1184, 
1186a,  1221, 1281, 1282;  8  CFR  part  2. 

2.  In  §  214.2,  paragraph  (s)  is  revised 
to  read  as  follows: 

§  214.2  Special  requiraments  for 
admisskMi,  extensiofi,  and  maintenanca  of 
status. 

***** 

(s)  NATO  nonimmigrant  aliens — (1) 
General. — (1)  Background. 
Nonimmigrant  aliens  classified  as 
NATO-1  through  NATO-^  are  officials 
of  NATO,  the  members  of  the  armed 
forces  of  a  country  signatory  to  the 
Agreement  Between  the  Parties  to  the 
North  Atlantic  Treaty  Regarding  the 


Status  of  Their  Forces  signed  in  London, 
June  1951  (NATO  Status  of  Forces 
Agreement),  who  are  entering  in 
accordance  with  that  agreement  or  the 
Protocol  on  the  Status  of  International 
Military  Headquarters  set  up  pursuant 
to  the  North  Atlantic  Treaty  (Paris 
Protocol),  and  members  of  their 
immediate  families.  Aliens  classified  as 
NATO-6  are  civilian  employees  either 
of  a  force  entering  in  accordance  with 
the  NATO  Status  of  Forces  Agreement 
or  of  an  allied  headquarters  (Supreme 
Allied  Commander,  Atlantic, 

SACLANT)  set  up  pursuant  to  the  Paris 
Protocol  and  members  of  their 
immediate  families.  Servants  or 
attendants  of  aliens  classified  as  NATO- 
1  through  NATO-6  are  classified  as 
NATO-7,  as  are  members  of  the 
immediate  families  of  such  servants  or 
attendants. 

(ii)  Admission  and  extension  of  stay. 
NATO-1  through  NATO-5  aliens  are 
normally  exempt  from  inspection  under 
8  CFR  235.1(c),  NATO-6  aliens  may  be 
authorized  admission  for  duration  of 
status.  Aliens  classified  as  NATO-7  may 
be  admitted  for  not  more  than  three 
years  and  may  be  granted  extensions  of 
temporary  stay  in  increments  of  not 
more  than  two  years.  In  addition,  an 
application  for  extension  of  temporary 
stay  for  a  NATO-7  alien  must  be 
accompanied  by  a  statement  signed  by 
the  employing  official  stating  that  he  or 
she  intends  to  continue  to  employ  the 
NATO-7  applicant  and  describing  the 
work  the  applicant  will  perform. 

(2)  Definition  of  a  dependent  of  a 
NATO-1,  2,  3,  4,  5,  or  6.  For  purposes 
of  employment  in  the  United  States,  the 
term  dependent  of  a  NATO-1.  2,  3, 4, 

5,  or  6  principal  alien,  as  used  in  this 
paragraph,  means  any  of  the  following 
immediate  members  of  the  family 
habitually  residing  in  the  same 
household  as  the  NATO-l,  2, 3, 4,  S.  or 
6  principal  alien  assigned  to  official 
duty  in  the  United  States: 

(i)  Spouse; 

(ii)  Unmarried  children  under  the  age 
of  21; 

(iii)  Unmarried  sons  or  daughters 
under  the  age  of  23  who  are  in  full-time 
attendance  as  students  at  post¬ 
secondary  educational  institutions; 

(iv)  Unmarried  sons  or  daughters 
under  the  age  of  25  who  are  in  full-time 
attendance  as  students  at  post¬ 
secondary  educational  institutions  if  a 
formal  bilateral  employment  agreement 
permitting  their  employment  in  the 
United  States  was  sign^  prior  to 
November  21, 1988,  and  such  bilateral 
employment  agreement  does  not  specify 
age  23  as  the  maximum  age  for 
employment  of  such  sons  and 
daughters.  The  Department  of  State 
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advises  that  bilateral  agreements  with 
Canada,  Denmark,  Norway,  and  France 
fit  this  classification  with  respect  to 
dependents  of  members  of  the  force  and 
members  of  the  civilian  component 
thereof; 

(v)  Unmarried  sons  or  daughters  who 
are  physically  or  mentally  disabled  to 
the  extent  that  they  cannot  adequately 
care  for  themselves  or  cannot  establish, 
maintain,  or  re-establish  their  own 
households.  The  Service  may  require 
medical  certification(s)  as  it  deems 
necessary  to  document  such  mental  or 
physical  disability. 

(3)  Dependent  employment 
requirements  based  on  formal  bilateral 
employment  agreements  and  informal 
de  facto  reciprocal  arrangements — (i) 
Formal  bilateral  employment 
agreements.  The  Department  of  State’s 
Family  Liaison  Office  shall  maintain  a 
listing  of  NATO  member  states  which 
have  entered  into  formal  bilateral 
emplo)rment  agreements  that  include 
NATO  personnel.  A  dependent  of  a 
NATO-1,  2,  3,  4,  5,  or  6  principal  alien 
assigned  to  official  duty  in  the  United 
States  may  accept,  or  continue  in, 
unrestricted  employment  based  on  such 
formal  bilateral  agreements  upon 
favorable  recommendation  by 
SACLANT  or  the  Department  of 
Defense,  pursuant  to  paragraph 
(s){5)(i)(H)  of  this  section,  and  issuance 
of  employment  authorization 
documentation  by  the  Service  in 
accordance  with  8  CFR  part  274a.  The 
application  procedures  are  set  forth  in 
pararaaph  (s)(5)  of  this  section. 

(ii)  Informal  de  facto  reciprocal 
arrangements.  For  purposes  of  this 
section,  an  informal  de  facto  reciprocal 
arrangement  exists  when  the 
Department  of  Defense  [the  Office  of  the 
Secretary  of  Defense,  Foreign  Military 
Rights  Affairs  (OSD/FMRA)]  certifies, 
with  the  Department  of  State 
concurrence,  that  a  NATO  member  state 
allows  appropriate  employment  in  the 
local  economy  for  dependents  of 
members  of  the  force  and  members  of 
the  civilian  component  of  the  United 
States  assigned  to  duty  in  the  NATO 
member  state.  OSD/FMRA  and  the 
Department  of  State’s  Family  Liaison 
Office  shall  maintain  a  listing  of 
countries  with  which  such  reciprocity 
exists.  Dependents  of  a  NATO-1,  2,3, 

4,  5,  or  6  principal  alien  assigned  to 
official  duty  in  the  United  States  may  be 
authorized  to  accept,  or  continue  in, 
employment  based  upon  informal  de 
facto  arrangements  upon  favorable 
recommendation  by  SACLANT  or  the 
Department  of  Defense,  pursuant  to 
paragraph  (s)(5)(i)(H)  of  this  section,  and 
issuance  of  employment  authorization 
by  the  Service  in  accordance  with  8  CFR 


part  274a.  Additionally,  the  application 
procedures  set  forth  in  paragraph  (s)(5) 
of  this  section  must  be  complied  with, 
and  the  following  conditions  must  be 
met: 

(A)  Both  the  principal  alien  and  the 
dependent  requesting  employment  are 
maintaining  NATO-1,  2,  3,  4,  5,  or  6 
status,  as  appropriate; 

(B)  The  principal  alien’s  total  length 
of  assignment  in  the  United  States  is 
expected  to  last  more  than  six  months; 

(C)  Employment  of  a  similar  nature 
for  dependents  of  members  of  the  force 
and  members  of  the  civilian  component 
of  the  United  States  assigned  to  official 
duty  in  the  NATO  member  state 
employing  the  principal  alien  is  not 
prohibited  by  that  NATO  member  state’s 
government; 

(D)  The  proposed  employment  is  not 
in  an  occupation  listed  in  the 
Department  of  Labor’s  Schedule  B  (20 
CFR  part  656),  or  otherwise  determined 
by  the  Department  of  Labor  to  be  one  for 
which  there  is  an  oversupply  of 
qualified  United  States  workers  in  the 
area  of  proposed  employment.  This 
Schedule  B  restriction  does  not  apply  to 
a  dependent  son  or  daughter  who  is  a 
full-time  student  if  the  employment  is 
part-time,  consisting  of  not  more  than 
20  hours  per  week,  and/or  if  it  is 
temporary  employment  of  not  more  than 
12  weeks  during  school  holiday  periods; 
and 

(E)  The  proposed  employment  is  not 
contrary  to  the  interest  of  the  United 
States.  Employment  contrary  to  the 
interest  of  the  United  States  includes, 
but  is  not  limited  to,  the  employment  of 
NATO-1,  2,  3,  4,  5,  or  6  dependents: 
who  have  criminal  records;  who  have 
violated  United  States  immigration  laws 
or  regulations,  or  visa  laws  or 
regulations;  who  have  worked  illegally 
in  the  United  States;  and/or  who  cannot 
establish  that  they  have  paid  taxes  and 
social  security  on  income  ft'om  current 
or  previous  United  States  employment. 

(lii)  The  Department  of  State  shall 
inform  the  Service  (U.S.  Immigration 
and  Naturalization  Service; 
Headquarters,  Adjudications;  Attention: 
Chief,  Nonimmigrant  Branch;  425  I 
Street  NW.,  Washington,  EC  20536)  of 
any  additions  or  changes  to  the  formal 
bilateral  employment  agreements  and 
informal  de  facto  reciprocal 
arrangements. 

(4)  Applicability  of  a  formal  bilateral 
agreement  or  an  informal  de  facto 
arrangement  for  NATO-1,  2,  3,  4,  5,  or 
6  dependents.  The  applicability  of  a 
formal  bilateral  agreement  shall  be 
based  on  the  NATO  member  state  which 
employs  the  principal  alien  and  not  on 
the  nationality  of  the  principal  alien  or 
dependent.  The  applicability  of  an 


informal  de  facto  arrangement  shall  be 
based  on  the  NATO  member  state  which 
employs  the  principal  alien,  and  the 
principal  alien  also  must  be  a  national 
of  the  NATO  member  state  which  - 
employs  him  or  her  in  the  United  States. 
A  dependent  of  a  SACLANT  employee 
who  is  a  national  of  a  NATO  member 
state,  which  has  a  bilateral  dependent 
employment  agreement  with  the  United 
States  which  includes  NATO  members, 
shall  be  eligible  to  apply  for 
employment  authorization  under  terms 
of  that  agreement.  A  dependent  of  a 
SACLANT  employee  who  is  a  national 
of  a  NATO  member  state,  which  has  a 
de  facto  dependent  employment 
arrangement  with  the  United  States 
which  includes  NATO  members,  shall 
be  eligible  to  apply  for  employment 
authorization  under  terms  of  that  de 
facto  arrangement. 

(5)  Application  procedures.  The 
following  procedures  are  required  for 
dependent  employment  applications 
under  bilateral  agreements  and  de  facto 
arrangements: 

(i)  The  dependent  shall  submit  to  the 
Service  a  completed  Form  1-765  with 
the  fee  as  required  in  §  103.7(b)(1)  of 
this  chapter  and  a  letter  from  SACLANT 
or  the  Etepartment  of  Defense,  certified 
pursuant  to  paragraph  (s)(5)(i)(H)  of  this 
section.  The  letter  shall  include  the 
following  information: 

(A)  The  name  of  the  applicant  and  his 
or  her  date  of  birth  and  nationality; 

(B)  The  applicant’s  immigration 
status; 

(C)  The  name  of  the  principal  alien 
and  his  or  her  nationality; 

(D)  The  principal  alien’s  immigration 
status  and  his  or  her  relationship  to  the 
applicant; 

(E)  The  date  the  principal  alien’s  tour 
of  duty  in  the  United  States  is  expected 
to  be  completed; 

(F)  Whether  the  employment  request 
is  based  on  a  bilateral  agreement  or  a  de 
facto  arrangement  and  the  country  with 
which  such  agreement  or  arrangement 
has  been  made; 

(G)  Whether  the  applicant  is  a  full¬ 
time,  post-secondary  student; 

(H)  A  certification  by  the  preparer  of 
the  letter  which  states:  “I  certify  that  the 
above  information  is  true  and  correct  to 
the  best  of  my  knowledge  and  according 
to  the  official  records  of  this  command, 
and  I  favorably  recommend  that  the 
application  be  approved.”  The 
certification  shall  also  include  the 
name,  rank  and  title  of  the  certifying 
officer;  his  or  her  commercial  phone 
number  and  command;  and  the  date  of 
certification.  A  letter  for  an  applicant 
whose  principal  alien  is  assigned  to 
NATO  in  the  Norfolk.  Virginia  area  shall 
be  signed  and  certified  by  an  authorized 
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legal  officer  attached  to  the  Supreme 
Allied  Commander  Atlantic 
(SACLANT).  SACLANT  shall  keep 
copies  of  each  application  and  letter  for 
three  years  from  die  date  of  the  letter’s 
issuance.  A  letter  for  applicants  whose 
NATO  principal  alien  is  assigned 
elsewhere  in  the  United  States  shall  be 
signed  and  certified  by  the  legal  officer 
at  the  base  or  command  to  which  the 
NATO  principal  alien  is  assigned.  The 
legal  officer  shall  send  a  copy  of  each 
application  and  letter  to  the  Office  of 
the  Secretary  of  Defense,  Foreign 
Military  Rights  Affairs  l{OSD/FMRA), 
4D830  Pentagon,  Washington,  DC 
20201]  which  shall  keep  copies  of  each 
application  and  letter  for  three  years 
from  the  date  of  the  letter’s  issuance; 
and, 

(I)  Certain  bilateral  dependent 
employment  agreements  contain  a 
numerical  limitation  on  the  number  of 
dependents  authorized  to  work.  If  this  is 
the  case,  the  certifying  officer  must 
consult  with  the  Department  of  State’s 
Office  of  Protocol  to  confirm  that  this 
numerical  limitation  has  not  been 
reached  prior  to  transmitting  any  such 
dependent  employment  application  to 
the  Service.  The  countries  with  such 
limitations  are  indicated  on  the 
bilateral/de /acto  dependent 
employment  listing  issued  by  the 
Department  o'f  State’s  Family  Liaison 
Office. 

(ii)  A  dependent  applying  under  the 
terms  of  a  de  facto  arrangement  must 
also  attach  a  statement  from  the 
prospective  employer  which  includes 
the  dependent’s  name,  a  description  of 
the  position  offered  and  the  duties  to  be 
performed,  the  salary  offered,  and 
verification  that  the  dependent 
possesses  the  qualifications  for  the 
position. 

(iii)  A  dependent  applying  under 
paragraph  (s)(2)  (iii)  or  (iv)  of  this 
section  must  also  submit  a  certified 
statement  from  the  post-secondary 
educational  institution  confirming  that 
he  or  she  is  pursuing  studies  on  a  full¬ 
time  basis. 

(iv)  A  dependent  applying  under 
paragraph  (s)(2)(v)  of  this  section  must 
also  submit  medical  certification 
regarding  his  or  her  condition.  The 
certification  should  identify  the 
dependent  and  the  certifying  physician 
and  give  the  physician’s  phone  number; 
identify  the  condition,  describe  the 
symptoms  and  provide  a  prognosis;  and 
certify  that  the  dependent  is  unable  to 
maintain  a  home  of  his  or  her  own. 

(v)  The  Service  may  require 
additional  supporting  documentation, 
but  only  after  consultation  with 
SACLANT,  the  Department  of  Defense, 
and  the  Department  of  State. 


(6)  Period  of  time  for  which 
employment  may  be  authorized.  If 
approved,  an  application  to  accept  or 
continue  employment  under  this 
paragraph  shall  be  granted  in 
increments  of  not  more  than  three  years 
each. 

(7)  Income  tax.  Social  Security 
liability:  non-enjoyment  of  immunity. 
Dependents  who  are  granted 
employment  authorization  under  this 
paragraph  are  responsible  for  payment 
of  federal,  state,  and  local  income  taxes, 
employment  and  related  taxes  and 
Social  Security  contributions  on  any 
remuneration  received.  Such 
dependents  do  not  enjoy  any  criminal, 
civil,  or  administrative  immunity  with 
respect  to  matters  arising  out  of  their 
employment 

(8)  No  appeal.  There  shall  be  no 
appeal  from  a  denial  of  permission  to 
accept  or  continue  employment  under 
this  paragraph. 

(9)  Unauthorized  employment.  An 
alien  classified  as  a  NATO-1  through 
NATO-7  who  is  not  a  principal  alien 
and  who  engages  in  employment 
outside  the  scope  of,  or  in  a  manner 
contrary  to,  this  paragraph  may  be 
considered  in  violation  of  status 
pursuant  to  section  241(a)(l)(C)(i)  of  the 
Act.  An  alien  who  is  classified  under  a 
NATO-1  through  NATO-7  who  is  a 
principal  alien  and  who  engages  in 
employment  outside  the  scope  of  his  or 
her  official  position  may  be  considered 
in  violation  of  status  pursuant  to  section 
241(a)(l)(C)(i)  of  the  Act. 

(10)  Dependents  or  family  members  of 
principal  aliens  classified  NATO-7.  A 
dependent  or  family  member  of  a 
principal  alien  classified  as  a  NATO-7 
may  not  be  employed  in  the  United 
States  under  this  paragraph.  A 
dependent  or  family  member  of  a 
principal  alien  classified  as  a  NATO-7 
granted  employment  authorization 
under  prior  regulations  may  continue  in 
such  employment  until  that 
authorization  expires. 

PART  274a-CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

3.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a;  8 
CFR  part  2. 

4.  In  §  274a.l2,  paragraph  (c)(7)  is 
revised  to  read  as  follows: 

§2748.12  Classes  of  aNens  authorized  to 
accept  emptoymenL 
***** 


(7)  A  dependent  of  an  alien  classified 
as  NATO-1  through  NATO-6  pursuant 
to  §  214.2  of  this  chapter; 

***** 

Dated:  February  1, 1994. 

Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Service. 

(FR  Doc.  94-2643  Filed  2-4-94;  8:45  ami 
BtLLMQ  CODE  4410-1IMM 

FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

(Regulation  DD;  Docket  No.  R-0824] 

Truth  in  Savings 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposed  official  staff 
commentary  to  Regulation  DD  (Truth  in 
Savings).  The  commentary  applies  and 
interprets  the  requirements  of 
Regulation  DD  and  is  a  substitute  for 
individual  staff  interpretations.  The 
proposed  commentary  incorporates 
much  of  the  guidance  provided  when 
the  regulation  was  adopted,  and 
addresses  additional  questions  that  have 
been  raised  about  the  application  of  its 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0824,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW,,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspect^  in  Room 
MP-500  of  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board’s 
rules  regarding  the  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Kyung  Cho,  Kurt  Schumacher 
or  Mary  Jane  Seebach,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  the  hearing 
impaired  only.  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 


(c)*  *  * 
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SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  purpose  of  the  Truth  in  Savings 
Act  (12  U.S.C.  4301  et  seq.)  is  to  assist 
consumers  in  comparing  deposit 
accounts  offered  by  depository 
institutions.  The  act  requires 
institutions  to  disclose  fees,  the  interest 
rate,  the  annual  percentage  yield,  and 
other  account  terms  whenever  a 
consumer  requests  the  information  and 
before  an  account  is  opened.  Fees  and 
other  information  also  must  be  provided 
on  any  periodic  statement  the 
institution  sends  to  the  consumer.  Rules 
are  set  forth  for  deposit  account 
advertisements  and  advance  notices  to 
account  holders  of  adverse  changes  in 
terms.  The  act  restricts  how  institutions 
must  determine  the  account  balance  on 
which  interest  is  calculated.  The  act  is 
implemented  by  the  Board’s  Regulation 
DD  (12  CFR  part  230),  which  became 
effective  on  June  21, 1993.  The 
regulation  authorizes  the  issuance  of 
official  staff  interpretations  of  the 
regulation.  (See  Appendix  D  to 
Regulation  DD.) 

The  Board  is  publishing  a  proposed 
commentary  to  Regulation  DD.  The 
proposal  is  designed  to  provide 
guidance  to  depository  institutions  in 
applying  the  regulation  to  speciHc 
transactions  and  is  a  substitute  for 
individual  staff  interpretations.  The 
Board  contemplates  updating  the 
commentary  periodically  to  address 
significant  questions  that  arise.  It  is 
expected  that  this  commentary  will  be 
adopted  in  final  form  in  June  1994  with 
a  six-month  time  period  for  optional 
compliance  until  the  effective  date, 
estimated  in  December  1994. 

(2)  Proposed  Commentary 

The  Federal  Register  documents 
containing  the  regulation  that 
implemented  the  act  and  documents  for 
subsequent  amendments  set  forth  a  large 
amount  of  supplementary  material 
interpreting  the  new  regulation.  (See 
final  rule  published  on  September  21, 
1992  (57  FR  43337),  correction  notice 
published  on  October  5, 1992  (57  FR 
46480),  and  amendments  published  on 
March  19, 1993  (58  FR  15077).)  In  large 
measure,  the  proposed  commentary 
incorporates  the  supplementary  material 
from  those  rulemaldngs,  and  reflects  the 
views  expressed  therein  without 
substantive  change.  A  number  of  issues 
that  have  arisen  since  the  publication  of 
the  regulation  have  also  been  addressed. 
Proposed  interpretations  of  new  issues 
are  noted  below. 

On  December  6, 1993,  the  Board 
published  a  proposal  to  amend  the 
regulation’s  rules  for  calculating  the 


annual  percentage  yield  for  accounts 
that  pay  interest  prior  to  maturity  (58  FR 
64190).  (See  also  the  notice  extending 
the  comment  period  published  on 
January  13, 1994,  59  FR  1921.)  The 
Board  has  deferred  proposing 
commentary  on  provisions  of  the 
regulation  affected  by  the  proposal, 
pending  final  action  by  the  Board. 

The  scope  of  the  discussion  that 
follows  is  limited  so  that,  for  instance, 
examples  listed  in  the  commentary  are 
not  repeated  below. 

Section  230.1 — Authority,  Purpose, 
Coverage,  and  Effect  on  State  Laws 

(c)  Coverage 

Comment  l(c)-l  clarifies  that  the 
scope  of  the  regulation  is  all  depositary 
institutions  (except  credit  unions)  that 
offer  accounts  to  residents  of  a  “state,” 
such  as  accounts  held  in  the  United 
States,  even  though  funds  may  be 
transferred  periodically  into  an  account 
held  at  a  location  outside  the  United 
States.  An  account  located  outside  the 
United  States  is  not  covered,  even  if  the 
funds  are  held  by  a  U.S.  resident. 

Section  230.2 — Definitions 
(a)  Account 

Comment  2(a)-l  provides  examples  of 
accounts  subject  to  the  regulation, 
including  the  example  of  a  deposit 
account  required  as  a  condition  of 
obtaining  a  credit  card  account  (often 
referred  to  as  a  “secured”  credit  card 
account).  The  Board  believes  it  is 
important  for  consumers  to  receive 
disclosures  about  the  terms,  monthly 
fees,  or  other  charges  that  may  apply  to 
such  accounts,  since  such  information 
may  not  appear  on  disclosures  given  to 
card  holders  under  the  Truth  in  Lending 
Act  and  its  implementing  Regulation  Z 
(12  CFR  part  226). 

The  proposed  comment  also  includes 
examples  of  accounts  not  subject  to  the 
regulation.  The  Board’s  proposed 
comment  narrows  the  scope  of  trust 
accounts  covered  by  the  regulation,  a 
difference  from  guidance  provided  in 
supplementary  material  to  the 
September  1992  rulemaking.  The 
comment  provides  that  trust  accounts 
are  not  subject  to  the  regulation  with  the 
exception  of  individual  retirement 
accounts  (IRAs)  and  simplifted 
employee  pension  (SEP)  accounts.  (See 
proposed  commentary  to  paragraph  2(h) 
of  this  section.)  The  “trust”  for  which 
the  account  is  established  is  not  a 
natural  person,  even  though  the  trustee 
and  beneficiary  might  be.  In  addition, 
the  law  of  trusts  imposes  duties  and 
responsibilities  upon  all  trustees  that 
the  Board  believes  distinguish  trust 
accounts  from  other  accoimts  held  by 


one  individual  for  another  solely  for 
personal,  family  or  household  purposes. 
Finally,  the  Board  believes  that 
requiring  an  institution  to  identify  both 
the  purpose  of  the  trust  and  whether  the 
account  has  been  established  by 
someone  in  a  professional  capacity 
would  present  an  undue  compliance 
burden,  with  minimal  benefits.  The 
Board  requests  comment  on  whether 
any  accounts  established  for  trusts 
(other  than  IRAs  and  SEP  accounts) 
should  be  subject  to  the  regulation, 
particularly  when  both  the  beneficiary 
and  the  trustee  are  natural  persons. 

(b)  Advertisement 

Comment  2(b)-l  provides  examples  of 
commercial  messages  considered  to  be 
advertisements,  such  as  messages  on 
computer  screens  in  bank  lobbies  and 
accompanying  printouts.  The  Board 
believes  these  messages  are  similar  to 
messages  in  traditional  advertising 
media  such  as  televisions  and 
newspapers. 

The  comment  also  provides  examples 
of  messages  not  considered  to  be 
advertisements,  including  direct  oral 
discussions  conducted  in  person — ^but 
not  telephone  conversations — regarding 
the  negotiation  of  a  specific  account. 

The  Board  believes  that  the  purpose  of 
advertising  disclosures — ensuring  that 
prospective  customers  of  consumer 
accounts  know  basic  terms  about  the 
account — is  adequately  served  by  face- 
to-face  discussions  between  employees 
of  the  institution  and  consumers  seeking 
information  about  accounts.  Also,  this 
interpretation  is  similar  to  the  approach 
taken  in  the  Official  Staff  Commentary 
to  the  Board’s  Regulation  Z  (12  CFR  part 
226,  Supp.  I,  2(a)(2)-l). 

(f)  Bonus 

Comment  2(f)-l  provides  examples  of 
bonuses.  The  comment  also  provides  an 
example  of  an  item  that  is  not 
considered  a  bonus  for  purposes  of  the 
regulation— discount  coupons  offered 
by  institutions  for  use  at  restaurants  and 
stores. 

Comment  2(f)-2  clarifies  the 
application  of  the  de  minimis  rule  ($10 
value  or  less)  by  defining  the  calendar 
year  as  the  time  fi-ame  for  determining 
whether  the  bonus  requirements  are 
triggered,  to  ease  compliance.  The 
comment  also  provides  that  institutions 
must  aggregate  per  account  the  value  of 
items  contemplated  to  be  given  during 
the  calendar  year,  even  though  an  item’s 
individual  value  is  less  than  $10.  Thus, 
if  an  institution  offers  in  January  to  give 
a  consumer  an  item  valued  at  $7.00  each 
calendar  quarter  during  the  year  if 
account  balances  in  a  NOW  accoimt 
exceed  $10,000  for  each  calendar 
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quarter,  the  bonus  rules  would  be 
triggered.  On  the  other  hand,  if  the 
items  are  given  for  opening  separate 
accounts — such  as  a  $7.00  item  for 
renewing  a  time  account  and  another  for 
opening  a  savings  account — the  value 
given  for  each  account  remains  within 
the  de  minimis  exception,  and  the 
bonus  rules  would  not  be  tri^red. 

Comment  2(f)-3  clarifies  that  the 
waiver  or  reduction  of  a  fee  or 
absorption  of  expenses  is  not  a  bonus. 
The  Board  solicits  comment  on  this 
approach. 

(h)  Consumer 

Comment  2(h)-3  clarifies  coverage 
issues  for  retirement  plans.  For 
example,  the  proposed  comment  states 
that  SEP  accounts  and  IRAs  are 
considered  consumer  accounts  for 

Eurposes  of  the  regulation.  The  Board 
elieves  that  although  institutions  are 
named  as  trustees,  SEP  accounts  and 
IRAs  are  equivalent  to  other  accounts 
opened  for  consumer  purposes.  On  the 
other  hand,  the  proposed  comment 
would  exclude  from  coverage  accounts 
held  in  a  Keogh  plan,  which  is 
established  by  a  self-employed 
individual.  The  Board  believes  Keogh 
accounts  are  similar  to  accounts  held  by 
a  sole  proprietor,  which  Congress 
intended  not  to  cover. 

Comment  2(h)-4  provides  factors  to 
consider  in  determining  whether  an 
account  is  held  by  an  unincorporated 
nonbusiness  association  of  natural 
persons.  Associations  with  paid  staff  are 
likely  to  be  more  sophisticated  in  their 
investment  decisions  and  are  not  as 
likely  to  need  disclosures.  The  Board 
solicits  comment  on  whether  the  use  of 
factors  is  appropriate  for  providing 
guidance  in  this  area.  In  addition,  the 
Board  solicits  comment  on  the  proposed 
factors  and  on  what  additional  factors 
might  indicate  an  account  is  held  by  or 
offered  to  an  unincorporated  association 
of  natural  persons. 

(p)  Passbook  Savings  Account 

Comment  2(p)-l  clarifies  that 
institutions  may  consider  accoimts  as 
“passbook  savings,”  even  if  direct 
deposits  such  as  social  security 
payments  are  made  to  the  account 
without  the  use  of  the  passbook.  The 
proposed  comment  is  consistent  with 
the  requirements  of  Regulation  E  (12 
CFR  205.9).  Accounts  that  permit  other 
'electronic  fund  transfers — whether  or 
not  called  “passbook” — and  thus  trigger 
Regulation  E’s  requirement  to  send 
statements  at  least  quarterly  are  not 
passbook  savings  accounts,  and 
institutions  must  comply  with  the 
periodic  statement  disclosures  in 
§  230.6  of  this  part. 


(t)  Tiered-rate  Account 

Comment  2(t)-l  clarifies  that  time 
accounts  that  pay  difierent  rates  based 
solely  on  the  amount  of  the  initial 
deposit  are  not  considered  tiered-rate 
accounts.  In  this  case,  advertisements 
and  account  disclosures  would  not 
reflect  tiered-rate  disclosures  for  the 
account. 

Section  230.3 — General  Disclosure 
Requirements 

(b)  General 

Comment  3(b)-l  provides  guidance 
on  the  specificity  required  for  the 
disclosures  of  the  compounding  and 
crediting  firequencies.  The  Board 
believes  slight  variations  in  cycles  are 
consistent  with  the  notion  of  “monthly” 
cycles,  which  are  often  not  based  on  an 
actual  calendar  month. 

(c)  Relation  to  Regulation  E 

Comment  3(c)-l  provides  examples  of 
disclosures  under  Regulation  E  that  also 
comply  with  this  regulation. 

The  comment  clarifies  that  an 
institution  may  rely  on  Regulation  E’s 
disclosiire  rules  regarding  fees  imposed 
at  ATMs  and  limitations  on  the 
frequency  and  amount  of  electronic 
fund  transfers,  including  security- 
related  exceptions.  But  any  fees 
assessed  for — or  any  limitations  placed 
on  the  number  or  amount  of— “intra- 
institutional  transfers”  from  other 
accounts  at  the  institution  must  be 
disclosed  under  this  regulation,  even 
though  those  transactions  are  exempt 
from  Regulation  E.  (See  §  230.4(b)  of  this 
part.) 

Section  230.4 — Account  Disclosures 
(a)  Delivery  of  Accoxmt  Disclosures 
(a)(1)  Account  Opening 

The  regulation  requires  institutions  to 
provide  accoimt  disdosures  before  an 
account  is  opened.  Comment  4(a)(l)-l 
provides  examples  of  events  that  do  and 
do  not  trigger  the  delivery  of  new 
account  disclosures.  Comment  4(a)(l)-l 
provides  guidance  to  institutions  that 
deem  an  account  to  be  closed,  then 
receive  a  deposit  from  the  consumer. 

The  circiunstances  under  which  an 
institution  may  deem  an  account  closed 
is  governed  by  state  or  other  law. 
However,  the  Board  believes  that  if  an 
institution  accepts  a  deposit  from  a 
consumer  on  an  accoimt  the  institution 
has  deemed  to  be  “closed”  (such  as  with 
a  balance  of  $0)  opening  account 
disclosiures  are  required. 

The  proposed  comment  also  provides 
that  an  account  acquired  in  a  merger  or 
acquisition  is  not  a  new  account. 
Comment  is  solicited  on  whether  the 


rules  for  acquisitions  involving  the 
Resolution  Trust  Corporation  and  the 
Federal  Deposit  Insurance  Corporation 
should  be  distinguished  from  the  rules 
for  other  acquisitions,  since  they  may 
involve  the  acquisition  of  deposits,  not 
accounts. 

(a) (2)  Requests 
Paragraph  (a)(2)(i) 

Comment  4(a)(2)(i)-3  clarifies  that  ten 
business  days  (a  period  consistent  with 
other  timing  rules  for  providing 
disclosure  to  consumers  that  open 
accounts  by  telephone,  for  example)  is 
a  reasonable  time  for  responding  to 
requests  for  disclosures. 

(b)  Content  of  Account  Disclosures 
Paragraph  (b)(1)  Rate  Information 

Paragraph  (b)(l)(i)  Annual  Percentage 
Yield  and  Interest  Rate 

Comment  4(b)(l)(i)-l  provides  that  no 
rate  or  yield  other  than  the  interest  rate 
and  annual  percentage  yield  may  be 
stated  in  account  disclosures,  with  the 
exception  of  a  periodic  rate 
corresponding  to  the  interest  rate  (since 
it  is  easily  understood  by  consumers). 

(b)(2)  Compounding  and  Crediting 
(b)(2)(i)  Frequency 

Interpretation  of  this  paragraph  is 
defend  pending  the  Bird’s  final 
action  on  propos^  amendments  to 
Regulation  DD. 

(b)(2)(ii)  Effect  of  Closing  an  Account 

Proposed  comment  4(b)(2)(ii)-l 
explains  that  institutions  may  include 
in  their  contract  specific  consumer 
actions  that  will  1^  considered  by  the 
institution  to  be  a  request  to  close  the 
account,  and  that  may  result  in  the 
nonpayment  of  accrued  but  uncredited 
interest.  (See  §  230.7(b)  of  this  part.)  The 
Board  solicits  comment  on  this 
approach. 

(b)(4)  Fees 

Comments  4(b)(4)-l  through  -3 
provide  guidance  for  disclosing  the 
amount  of  fees  that  may  be  assessed  in 
connection  with  the  account  and  the 
conditions  under  which  they  may  be 
imposed.  The  Board  believes  that 
attempting  to  list  in  the  commentary  all 
fees  imposed  by  institutions  would 
produce  a  list  that  would  become  both 
lengthy  and  outdated. 

(b)(5)  Transaction  Limitations 

Comment  4(b)(5):-l  clarifies  that 
institutions  need  not  disclose  their  right 
to  require  seven-day  advance  notice  for 
withdrawals  from  an  account.  (See  12 
CFR  part  204.) 
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(b)(6)  Features  of  Time  Accounts 
(b)(6)(r)Time  Requirements 

Comment  4(b)(6)(i)-l  provides  that 
institutions  offering  “callable”  time 
accounts  must  state  the  date  or  the 
circumstances  under  which  the  account 
may  be  redeemed,  in  addition  to  the 
maturity  date.  The  Board  believes  the 
disclosure  is  a  component  of  the 
maturity  date — informing  the  consumer 
when  the  funds  in  the  account  may 
become  available  for  reinvestment. 

(b)(6)(ii)  Early  Withdrawal  Penalties 

'Comment  4(b)(6)(ii)-2, provides 
examples  of  early  withdrawal  penalties, 
and  clarifies  that  early  withdrawal 
penalties  include  bonuses  that  may  be 
reclaimed  If  funds  are  withdrawn  prior 
to  maturity. 

Comment  4(b)(6)(ii)-3  clarifies  that 
institutions  are  not  required  ito  disclose 
as  early  withdrawal  penalties  potential 
income  taxation  consequences  for 
consumers  who  withdraw  funds  held  in 
IRAs  or  similar  plans. 

Section  230^ — Subsequent  Disclosures 
(a)  Change  in  Terms 

Paragraph  (a)(1)  Advance  Notice 
Required 

Comment  5(a)(l)-3  provides  guidance 
on  an  institution's  responsibilities  to 
provide  change  in  terms  notices  when 
account  disclosures  reflect  that  a  term 
may  change  upon  the  occurrence  of  an 
event,  sudi  as  a  fee  waiver  for 
employees  during  their  employment. 

However,  the  Board  believes  that  a 
change  in  terms  notice  does  not  extend 
to  changes  in  the  type  of  account  held. 
(See  proposed  commentary  to 
§  230.4fa)(l)  of  this  part,  which  clarifies 
that  transferring  funds  held  in  an 
MMDA  to  open  a  NOW  account  must  be 
treated  as  the  opening  of  a  new 
account.) 

.  Paragraph  (a)(2)(ii)  Check  Printing  Fees 

The  regulation's  exception  to 
providing  a  change  in  terms  notice  for 
increases  to  check  printing  charges  is 
based  on  the  consumer’s  control  over 
the  style  and  quantity  of  checks  ordered. 
The  Board  solicits  comment  on  other 
products,  if  any,  that  should  be 
similarly  treated. 

(b)  Notice  Before  Maturity  for  Time 
Accounts  Longer  Than  One  Month  That 
Renew  Automatically 

Comments  5(b)-l  through  -5  address 
questions  about  notices  that  must  be 
sent  for -automatically  renewing  time 
accounts.  Comment  5(b)-l  provides 
guidance  regarding  a  time  account  that 
may,  in  fact,  have  a  term  longer  than  the 


stated  maturity  date  because  the 
maturity  date  falls  on  a  weekend  or 
holiday.  The  Board  has  received 
questions  asking  whether  this  delay  on 
a  one-year  time  deposit  would  make  the 
term  longer  than  one  year  (thus 
requiring  the  full  account  disclosures 
under  .paragraph  5(b)(1)  of  this  section 
prior  to  renewal  rather  than  the 
abbreviated  disclosures  permitted  by 
par^raph  5(b)(2)).  The  same  issue  arises 
for  time  accounts  with  a  stated  term  of 
one  month  that  may  be  extended 
beyond '31  days.  The  Board  beheves 
these  short  extensions  due  to  the 
maturity  date’s  falling  on  a  weekend  or 
holiday  do  not  affect  the  classification 
of  the  account  for  purposes  of  the  type 
of  disclosures  institutions  are  required 
to  provide. 

Conrunent  5(b)-2  clarifies  that  when 
disclosing  the  date  when  the  interest 
rate  and  annual  percentage  yield  can  be* 
determined,  institutions  may  use 
general  disclosures  of  that  date  if  the 
date  is  easily  discerned. 

The  Board  has  received  many 
questions  about  “club  accounts.” 
Comment  5(b)-4  makes  clear  tlrnt  club 
accounts  that  otherwise  meet  the 
definition  of  a  time  account  (§  230.2(u)) 
must  follow  the  requirements  of  this 
section,  even  if  the  consumer  withdraws 
funds  at  maturity  rather  than  “rolling 
over”  the  principal  amount  for  another 
term.  The  proposed  comment  also 
clarifies  that  if  the  consumer  has 
previously  agreed  to  make  payments 
into  the  account  for  the  next  club  cycle 
(for  example,  by  direct  deposit  or  by 
transfers  from  another  account),  the  club 
account  should 'be  treated  as  an 
automatically  renewable  time  account. 

Comment  5(b)-T5  clarifies  disclosure 
requirements  for  a  changed  term  for  the 
subsequent  renewal  of  a  rollover  time 
account.  If  the  notice  required  by  this 
paragraph  has  been  provided  to  the 
consumer  about  the  renewing  time 
account,  institutions  may  provide  new 
account  disclosures  or  a  disclosure  that 
reflects  the  consumer’s  request  and  the 
new  term.  The  regulation  states  that  if 
disclosures  have  previously  been  given 
and  the  terms  remain  the  same, 
institutions  need  not  provide  the 
disclosures  a  second  time.  (See 
§  230.4(a)  of  this  part.)  Since  consumers 
receive  disclosures  about  their  renewing 
time  account,  this  approach  provides 
consumers  with  essential  information 
and  eases  compliance  for  institutions. 
The  Board  requests  comment  on  this 
approach. 


Paragraph  (h)(1)  Maturities  of  Longer 
Than  One  Year 

Comment  5(h)(l>-l  clarifies  that 
institutions  need  not  highlight  the  new 
terms  reflected  in  the  disclosures. 

(c)  Notice  for  Time  Accounts  One 
Month  or  Less  That  Renew 
Automatically 

Institutions  have  limited  disclosure 
responsibilities  for  rollover  time 
accounts  with  maturities  of  one  month 
or  less.  If  a  term  previously  disclosed 
(other  than  the  interest  rate  and  annual 
percentage  yield)  is  changed  at  renewal, 
institutions  must  send  a  brief  notice 
describing  the  change  “within  a 
reasonable  time”  after  the  renewal  of  the 
account.  Comment  5(c)-l  provides  that 
10  calendar  da>'s  after  the  renewal  is  a 
reasonable  time  except  for  accoimts 
shorter  than  10  days,  which  should 
receive  disclosures  before  any 
subsequent  renewal. 

(d)  Notice  Before  Maturity  for  Time 
Accounts  Longer  Than  One  Year  That 
Do  Not  Renew  Automatically 

Comment  5(d)-l  clarifies  that 
institutions  need  not  provide  new 
account  disclosines  when  funds  are 
subsequently  transferred  following  the 
maturity  of  a  nonrollover  time  account, 
unless  a  new  account  is  established.  The 
Board  solicits  comments  on  how 
institutions  treat  funds  held  in  a 
nonrollover  time  account  following 
maturity,  and  whether  new  account 
disclosures  are  appropriate  in  cases 
where  funds  remain  with  institutions. 
For  example,  is  a  check  sent  to  the 
consumer  automatically,  or  within  a 
certain  number  of  days  of  maturity?  Are 
funds  transferred  to  an  account,  and  if 
so,  how  long  are  the  funds  typically 
held  in  that  account? 

Section  230.6 — Periodic  Statement 
Disclosures 

(a)  General  Rule 

Comment  6(a)-2  provides  guidance  to 
institutions  when  quarterly  periodic 
statements  are  normally  sent  for  the 
account  but  a  consumer’s  electronic 
fund  transfer  triggers  the  institution’s 
duty  under  Regulation  E  to  send  a 
statement  that  month.  Institutions  need 
not  treat  interim  monthly  statements  as 
periodic  statements  subject  to  the 
requirements  of  this  regulation;  if  they 
choose  not  to  do  so,  they  must  provide 
the  disclosures  (such  as  the  interest 
earned  and  annual  percentage  yield 
earned)  on  subsequent  quarterly 
statements. 

Comment  6(a)-3  clarifies  that 
institutions  may  include  limited 
account  information  for  one  account  (an 
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MMDA,  for  example)  on  the  periodic 
statement  of  another  account.  However, 
disclosing  interest  or  rate  information 
would  trigger  the  duty  to  state  the 
annual  percentage  yield  and  other 
disclosure  requirements  on  that 
statement. 

Comment  6(a}-4  provides  guidance 
on  additional  information  that  may 
appear  on  periodic  statements. 

Paragraph  (a)(3)  Fees  hnposed 

Comment  6(a)(3)-2  provides  examples 
of  similar  types  of  fees  that  can  be 
grouped  together  if  they  are  disclosed 
with  the  same  name  or  description.  It 
also  makes  clear  that  all  other  account 
fees,  including  those  related  to 
electronic  services  that  are  not  fund 
transfers,  must  be  disclosed  in 
accordance  with  §  230.6  of  this  part. 

Comment  6(a)(3)-4  clarifies  that 
institutions  may  comply  with  the 
requirements  of  Regulation  E  for 
disclosing  electronic  funds  transfer  fees 
on  periodic  statements. 

Paragraph  (a)(4)  Length  of  Period 

Comment  6(a)(4)-2  provides  that  if  a 
consumer  opens  or  closes  an  account 
during  a  period,  the  annual  percentage 
yield  earned  and  the  other  disclosures 
for  the  consumer’s  account  must  reflect 
only  those  days  the  account  was  open, 
such  as  when  a  consumer  changes  from 
an  interest-bearing  account  to  a 
noninterest-bearing  account  in  the 
middle  of  a  period. 

(b)  Special  Rule  for  Average  Daily 
Balance  Method 

When  an  institution  uses  the  average 
daily  balance  method  for  monthly 
periods  and  provides  a  quarterly 
statement,  the  literal  language  of  the 
regulation  suggests  that  institutions 
should  provide  three  interest  figures 
with  three  corresponding  annual 
percentage  yield  earned  figures. 
Comment  6(b)-3  would  |)ennit 
institutions  to  show  either  separate 
figures  for  each  month  or  a  figure  for  the 
whole  quarter.  The  Board  believes 
consumers  may  receive  more  useful 
information  if  institutions  provide  one 
interest  figure  and  one  corresponding 
annual  percentage  yield  earned  figure 
for  the  period. 

Section  230.7 — Payment  of  Interest 
(a)  Permissible  Methods 

Comment  7(a)-5  clarifies  that  the 
regulation  does  not  require  institutions 
to  pay  interest  after  a  time  account 
matures  and  provides  examples  to 
illustrate  the  rule. 

Comment  7(a)-6  addresses  “dormant” 
accounts.  The  Board  solicits  comment 
on  whether  an  institution  should  or 


should  not  be  permitted  to  withhold  the 
payment  of  interest  for  dormant 
accounts.  (See  comment  7(b)-4, 
regarding  the  forfeiture  of  accrued  but 
uncredited  interest  for  dormant 
accounts.)  The  Board  also  solicits 
comment  on  whether  providing  further 
guidance  on  the  definition  of  a  dormant 
account  would  be  preferable  to  reliance 
on  state  or  other  law.  And,  if  a  uniform 
time  period  were  to  be  adopted,  what 
period  of  time  would  be  appropriate  to 
consider  an  account  dormant? 

Paragraph  (a)(2)  Determination  of 
Minimum  Balance  to  Earn  Interest 

Comment  7(a)(2)-5  cleuifies  that  when 
a  consumer’s  account  has  a  negative 
balance,  institutions  must  use  zero,  and 
not  a  negative  number,  to  determine  the 
balance  on  which  the  institution  pays 
interest  and  whether  any  minimum 
balance, requirement  has  been  met.  The 
Board  believes  that  the  regulation 
prohibits  institutions  from  using 
negative  balance  amounts  for  these 
urposes,  regardless  of  whether  a  daily 
alance  or  an  average  daily  balance 
requirement  method  is  used.  (See 
commentary  to  Appendix  A,  Part  II, 
which  prohibits  the  use  of  negative 
balances  for  calculating  the  interest 
figure  for  the  annual  percentage  yield 
earned.) 

Comment  7(a)(2)-6  clarifies  that  for 
club  accounts,  sudi  as  “holiday”  and 
“vacation”  clubs,  institutions  cannot 
impose  a  minimiun  balance  that  could 
result  in  the  nonpayment  of  interest  for 
the  entire  club  period.  The  Board 
believes  a  minimum  balance  that 
requires  consumers  to  make  the  total 
number  of  payments  or  dollar  amounts 
required  under  the  club  plan  at  the 
maturity  of  the  accoimt  is  tantamount  to 
the  ending  balance  method  of 
calculating  interest — a  balance 
calculation  method  not  permitted  imder 
the  regulation. 

(b)  Compounding  and  Crediting  Policies 

Comment  7(b)-3  clarifies  that 
institutions  may,  by  agreement  with  the 
consumer,  specify  circumstances  in 
which  the  institution  deems  an  account 
to  be  closed  by  the  consumer.  If  an 
account  is  closed  by  the  consumer. 
Regulation  DD  does  not  require  an 
institution  to  pay  accrued  but 
uncredited  interest,  as  long  as  this  fact 
is  disclosed.  (See  §  230.4(b)(2)(ii).)  For 
example,  institutions  may  provide  in  a 
checking  account  agreement  that  by 
writing  a  check  which  reduces  the 
account  balance  to  $0,  a  consumer  is 
deemed  to  have  closed  an  account,  or 
that  the  account  will  be  deemed  closed 
if  no  activity  occurs  within  60  days  of 
that  transaction.  (See  proposed 


comment  230.4(a)(l)-l,  which  requires 
institutions  to  treat  the  acceptance  of  a 
deposit  subsequently  made  by  the 
consumer  to  that  account  as  the  opening 
of  a  new  account.) 

Section  230.8 — Advertising 

(a)  Misleading  or  Inaccurate 
Advertisements 

In  response  to  concerns  expressed 
about  the  potential  for  misleading  or 
inaccurate  advertising  on  indoor  signs, 
comment  8(a)-2  provides  guidance 
regarding  time  accounts  and  tiered-rate 
accounts.  The  Board  solicits  comment 
on  the  approach  taken. 

The  regulation  prohibits  institutions 
from  using  the  terms  “free”  or  “no  cost” 
(or  terms  of  similar  meaning)  to 
advertise  accounts  or  account  services  if 
“maintenance  and  activity  fees”  can  be 
imposed.  The  Board  has  received  many 
questions  about  which  fees  trigger  the 
prohibition.  'The  Board  believes  that  it  is 
not  possible  to  identify  by  name  all  fees 
that  trigger  this  limitation.  (See 
discussion  for  proposed  comment 
4(b)(4)-l.)  Instead,  comments  8(a)-3 
through  -7  provide  general  principles 
institutions  may  use,  regardless  of  what 
a  fee  may  be  named.  The  Board  solicits 
comment  on  the  proposed  approach  to 
provide  guidance  in  this  area. 

In  defining  the  scope  of  “maintenance 
and  activity”  fees,  comment  8(a)-3 
addresses  advertisements  for  “free” 
accounts  with  optional  electronic 
services  such  as  home  banking.  The 
Board  believes  many  consumers 
consider  electronic  services  such  as 
ATM  access  to  be  an  integral  part  of 
their  accounts.  Therefore,  in  its 
September  1992  rulemaking,  the  Board 
stated  that  institutions  could  not 
advertise  an  account  as  “free”  if  a  fee  is 
imposed  for  transactions  at  A'TMs 
owned  by  the  institution.  Some 
institutions  have  questioned  this 
approach  arguing  that  ATM  access  is 
provided  only  upon  a  consumer’s 
request  and  that  consumers  will  receive 
information — including  the  cost  of  ATM 
access — before  obtaining  the  service. 

The  Board  solicits  comment  on  this 
approach. 

■The  Board  believes  consumers  are  not 
mislead  by  advertisements  for  “free” 
accounts,  if  certain  electronic  services, 
such  as  home  banking  services,  are 
available  for  a  fee.  The  Board  believes 
that  (unlike  ATM  access)  consumers  do 
not  have  a  reasonable  expectation  that 
services  such  as  home  banking  would  be 
included  as  part  of  an  account 
advertised  as  free.  Of  course,  if  optional 
features  that  impose  fees  are  advertised 
with  a  free  account,  the  advertisement 
must  make  clear  that  charges  are 
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assessed  for  the  optional  feature.  The 
Board  solicits  comment  on  this 
approach,  and  requests  comment  on 
wdiether  ATM  services  should  be 
distinguished  from  other  optional 
electronic  services,  and  whether 
consumers  would  be  mislead  by  an 
advertisement  for  an  account  that  is 
described  as  “free”  even  though  the 
institution  may  charge  for  ATM  activity 
at  ATMs  own^  by  the  institution. 

Comment  6(a>-4  specifies  that  the 
term  “fees  waived”  is  similar  to  the 
terms  “free”  or  “no  cost”  for  the 
purposes  of  this  section. 

(b)  Pennissible  Rates 

The  Board  has  received  many 
questions  about  advertising  accounts  Tor 
which  institutions  offer  a  number  df 
versions  (certificates  of  deposits,  for 
example).  Comment  8(b)-3  clarifies  that 
institutions  may  state  an  annual 
percentage  yield  for  each  version  of  an 
account.  Alternatively,  the  .proposed 
comment  would  permit  institutionslo 
state  a  representative  example  as  long  as 
the  advertisement  makes  clear  that,  for 
instance,  the  advertised  yield  is  for  a 
time  account  with  a  3D-day  maturity 
and  does  not  apply  to  all  time  accounts. 
Similarly,  the  comment  illustrates  that 
institutions  could  advertise  selected 
versions  of  time  accounts.  The  Board 
solicits  comment  on  this  approach, 
which  the  Board  believes  would 
effectively  minimizecompliance 
burdens  for  institutions  while  still 
providing  meaningful  information  to 
consumers. 

(c)  When  Additional  Disclosures  are 
Required 

The  regulation  requires  institutions  to 
disclose  additional  information  when 
the  annual  percentage  yield  is 
advertised.  Comment  8(c)-l  provides 
examples  of  information  that  does  and 
does  not  trigger  the  additional 
disclosures.  In  response  to  questions 
about  the  effect  of  advertising  a  “bonus” 
rate,  the  proposed  comment  illustrates 
that  stating  “bonus  rates  are  available” 
does  not  trigger  additional  disclosures. 
However,  stating  a  “bonus  rate  of  1%” 
over  an  institution’s  current  interest  rate 
for  one-year  certificates  of  deposit  is 
equivalent  to  stating  an  interest  rate. 

Paragraph  (c)(2)  Time  Annual 
Percentage  Yield  Is  Offered 

Comment  8(c)(2)-l  clarifies  the 
regulation's  disclosure  requirements  for 
advertisements  that  state  an  annual 
percentage  yield  as  of  a  specified 
“recent”  date.  The  proposed  comment 
provides  that  when  an  advertisement  is 
published,  the  specified  “recent  date” 
must  be  .reoent  in  relation -to  the 


publication  frequency  6f  the  media  used 
for  the  advertisement  (taking  into 
account  established  production 
deadlines  for  the  media  involved).. For 
example,  annual  percentage  yields  as  of 
the  printing  date  of  a  brochure  printed 
once  for  a  deposit  account  promotion 
that  will  run  for  six  months  would  be 
considered  “recent,"*’  even  though  rates 
may  be  expected  to  change  during  the 
six-month  period.  Annual  percentage 
yields  published  in  a  daily-newspaper 
or  broadcast  on  television  must  be 
“recent”  as  of  the  daily  pubhshing  or 
broadcasting  deadline  date,  even  &ough 
the  adverti.sements  may  appear  less 
frequently  (such  as  once  a  month).  The 
Bo^  solicits  comment  on  this 
approach. 

Paragraph  ;(c)(6)  Features  of  Time 
Accounts 

Paragraph  (c)(6)(i)  Time  Requirements 

Comment  8(c)(6)(i)-l  addresses 
questions  regarding  “club”  accounts  in 
which  there  is  a  fixed  maturity  date  but 
the  term  of  the  account  may  vary, 
depending  on  when  the  account  as 
opened.  The  jjroposed  comment 
provides  that  institutions  adequately 
disclose  the  term  of  the  account  by 
stating  the  established  maturity  dateand 
the  fact  that  the  actual  term  may  vary. 

Appendix  A — Annual  Percentage  Yield 
Calculation 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

With  one  exception,  the  interpretation 
of  Appendix  A,  Part  1  is  deferred 
pending  the  Board's  final  action  on 
propos^  amendments  to  Regulation 
DD.  Proposed  comment  app.  A.I.-l 
clarifies  rounding  rules  which  may  be 
used  lin  calculating  interest  and  the 
annual  percentage  yield.  The  Board 
believes  that  rounding  to  five  decimals 
results  in  a  more  precise  figure  and  is 
in  accordance  with  industry  practices. 
The  Board  requests  comment  on 
whether  further  guidance  on  rounding 
principles  would  be  appropriate. 

Part  II.  Annual  Percentage  Yield  Earned 
for  Periodic  Statements 

Comment  app.  A.II.A— 1  clarifies  wdien 
institutions  should  or  should  not 
include  accrued  but  uncredited  interest 
in  the  balances  used  to  calculate  the 
annual  percentage  yield  earned.  The 
Board  believes  that  it  would  he 
misleading  to  include  accrued  interest 
in  the  balance  figure  when  statements 
are  sent  less  frequently  than  interest  is 
credited. 

When  periodic  statements  are  issued 
more  frequently  than  interest  is 
credited,  accrued  -interest  wrould  be 


included  in  the  balance  figure  in 
succeeding  statements.  This  is  necessary 
so  that  the  beginning  balance  can 
properly  reflect  the  principal  on  which 
interest  will  accrue  for  the  succeeding 
statement  period.  The  Board  solicits 
comment  on  these  calculation 
principles. 

Comment  app.  A  JI.A.-2  clarifies 
rounding  rules  for  calculating  interest 
earned  and  the  annual  percentage  yield 
earned.  The  Board  believes  flexibility  in 
rounding  is  appropriate  when 
statements  are  sent  more  frequently  than 
interest  is  compounded  and  credited, 
since  the  interest  earned  figure  does  not 
reflect  the  amount  whioh  will  actually 
be  paid  by  an  institution. 

B.  Special  Formula  for  Use  Where 
Periodic  Statements  Are  Sent  More 
Often  Than  the  Period  for  Which 
Interest  Is  Compounded 

Comment  app.  A.II.B.-l  provides 
guidance  to  institutions  that  issue 
quarterly  periodic  statements  but  are 
required  by  Regulation  E  to  send  a 
monthly  statement  during  the  quarter. 
(See  proposed  comment  230.6(a)-2, 
which  discusses  an  institution’s  option 
to  comply  with  the  disclosure 
requirements  for  such  monthly 
statements.)  The  comment  clarifies  that 
institutions  complying  with  §  230.6  for 
monthly  statements  triggered  by 
Regulation  E  must  use  the  special 
formula  in  part  II.B.  of  this  appendix. 
Institutions  could  use  this  formula  for  a 
quarterly  statement  whether  or  not  a 
monthly  statement  is  triggered  by 
Regulation  E  during  the  quarter.  The 
Board  believes  such  a  rule  would 
significantly  reduce  compliance 
burdens  for  institutions.  However,  in 
some  cases,  the  use  of  the  special 
formula  may  result  in  an  understated 
annual  percentage  yield  earned.  The 
Board  solicits  comment  on  whether  the 
purposes  of  the  act  are  best  served  by 
this  approach. 

Comment  app.  A.n.B.-2  clarifies  that 
the  special  formula  requires  institutions 
to  use  the  actual  number  of  days  in  the 
compounding  period  in  calculating  the 
annual  percentage  yield  earned.  In  the 
supplementary  material  that 
accompanied  the  March  19, 1993 
amendments  to  the  regulation  (58  FR 
15077),  the  calculation  used  average 
numbers  of  days  in  the  compounding 
period  to  calculate  the  annual 
percentage  yield  earned  for  a  statement 
period.  The  Board  believes  that  using 
actual  days  in  a  compounding  period  is 
more  appropriate  and  corresponds  to 
the  annual  .percentage  yield  earned  for 
a  specific  consumer’s  account.  The 
Board  solicits  comment  on  the  proposed 
comment. 
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(3)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0824,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  into  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Comments  may 
also  be  submitted  on  3V^  inch  or  5V4 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-based  format,  if 
accompanied  by  an  original  document 
in  paper  form. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  Banking, 
Consumer  protection.  Deposit  accounts. 
Interest,  Interest  rates.  Truth  in  savings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  follows: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DO) 

1.  The  authority  citation  for  part  230 
would  continue  to  read  as  followsi> 

Authority:  12  U.S.C  4301  et  seq. 

2.  Part  230  would  be  amended  by 
adding  a  new  Supplement  I  at  the  end 
of  the  appendixes  to  the  Part  to  read  as 
follows: 

Supplement  I  to  Part  230 — OfiBdal  Staff 
Interpretations 

INTRODUCTION 

1.  Official  status.  This  commentary  is  the 
vehicle  by  which  the  staff  of  the  Division  of 
Consumer  and  Community  Affairs  of  the 
Federal  Reserve  Board  issues  official  staff 
interpretations  of  Regulation  DD.  Good  folth 
compliance  with  this  commentary  affords 
protection  from  liability  under  section  271(0 
of  the  Truth  in  Savings  Act. 

Section  230.1 — Authority,  Purpose, 

Coverage,  and  Effect  on  State  Laws 

(c)  Coverage 

1.  Foreign  applicability.  Regulation  DD 
applies  to  all  depository  institutions,  except 
credit  unions,  that  offer  deposit  accounts  to 
residents  (including  resident  aliens)  of  any 
state  as  defined  in  §  230.2(r). 

2.  Persons  who  advertise  accounts.  Persons 
who  advertise  accounts  are  subject  to  the 
advertising  rules.  For  example,  if  a  deposit 
broker  places  an  advertisement  that  offers 
consumers  an  interest  in  an  account  at  a 
depository  institution,  the  advertising  rules 
apply  to  the  advertisement,  whether  the 
account  is  held  by  the  broker  or  directly  by 
the  consumer. 

Section  230Jt — Definitions 
(a)  Account 

1.  Covered  accounts.  Examples  of  accounts 
subject  to  the  regulation  are: 

•  Interest-bearing  and  noninterest-bearing 
accounts 


•  Accounts  opened  as  a  condition  of 
obtaining  a  credit  card 

Examples  of  accounts  not  subject  to  the 
regulation  are: 

•  Mortgage  escrow  accounts  for  collecting 
taxes  and  property  insurance  premiums 

•  Accounts  established  to  make  periodic 
disburseme'nts  on  construction  loans 

•  Trust  accounts  other  than  individual 
retirement  accounts  (IRAs)  and  simplified 
employee  pension  (SEP)  accounts 

•  Accounts  opened  by  an  executor  in  the 
name  of  a  decedent's  estate 

•  Accounts  of  individuals  operating 
businesses  as  sole  proprietors 

2.  Other  investments.  The  term  “account” 
does  not  apply  to  all  products  of  a  depository 
institution.  Examples  of  products  not  covered 
are: 

•  Government  securities 

•  Mutual  funds 

•  Annuities 

•  Securities  or  obligations  of  a  depository 
institution 

•  Contractual  arrangements  such  as 
repurchase  agreements,  interest  rate  swaps, 
and  bankers  acceptances 

(b)  Advertisement 

1.  Coverage.  Advertisements  include 
commercial  messages  in  visual,  oral,  or  print 
media  that  invite,  offer,  or  otherwise 
announce  generally  to  prospective  customers 
the  availability  of  consumer  accounts  such 
as: 

•  Telephone  solicitations 

•  Messages  on  automated  teller  machine 
(ATM)  screens 

•  Messages  on  a  computer  screen  in  an 
institution's  lobby  (including  any  printout) 

•  Messages  in  a  newspaper,  magazine,  or 
promotional  flyer  or  on  radio 

•  Messages  promoting  an  account  that  are 
provided  along  with  information  about  the 
consumer's  existing  account  at  an  institution 

Examples  of  messages  that  are  not 
advertisements  are: 

•  Rate  sheets  published  in  newspapers, 
periodicals,  or  trade  journals  provided  the 
depository  institution  (or  depx)sit  broker  that 
offers  accounts  at  the  institution)  does  not 
pay  a  fee  to  have  the  information  included 

•  An  in-person  discussion  with  a 
consumer  about  the  terms  for  a  specific 
account 

•  Information  provided  to  consumers 
about  their  existing  accounts,  such  as  on  IRA 
disbursements  or  notices  for  automatically 
renewable  time  accounts  sent  before  renewal 

(fl  Bonus 

1.  Examples.  Bonuses  include  items  of 
value,  other  than  interest,  offered  as 
incentives  to  consumers,  such  as  an  offer  to 

ay  the  final  installment  deposit  for  a 
oliday  club  account. 

The  following  is  an  example  of  an  item  that 
is  not  a  bonus: 

•  Discount  coupons  distributed  by 
institutions  for  use  at  restaurants  or  stores 

2.  De  minimis  rule.  Items  with  a  de 
minimis  value  of  S10  or  less  are  not  bonuses. 
Institutions  may  rely  on  the  valuation 
standard  used  by  the  Internal  Revenue 
Service  (IRS)  to  determine  if  the  value  of  the 
Item  is  de  minimus.  (See  26  CFR  §  1.6049- 


5(a)(2),  which  discusses  the  fair  market  value 
of  property  received.)  Items  required  to  be 
reported  by  the  institution  under  IRS  rules 
are  bonuses  under  this  regulation.  Examples 
of  items  that  are  not  bonuses  are: 

•  Disability  insurance  premiums  paid  by 
the  institution  in  an  amount  less  than  $10  per 
year 

•  Coffee  mugs,  T-shirts  or  other 
merchandise  with  a  market  value  of  less  than 
$10  per  year 

Institutions  must  aggregate  per  account  per 
calendar  year  any  items  given  to  a  consumer 
that  are  individually  valued  at  less  than  $10 
and  must  consider  them  to  be  a  bonus  if  their 
aggregate  value  exceeds  $10. 

3.  Waiver  or  reduction  of  a  fee  or 
absorption  of  expenses.  Bonuses  do  not 
include  value  received  by  consumers  through 
the  waiver  or  reduction  of  fees  for  banking- 
related  services  (even  If  the  fees  waived 
exceed  $10),  such  as  the  following: 

•  Waiving  a  safe  deposit  box  rental  fee  for 
one  year  for  consumers  who  open  a  new 
account 

•  Waiving  fees  for  travelers  checks  for  • 
account  holders 

•  Discounts  on  interest  rates  charged  for 
loans  at  the  institution 

(h)  Consumer 

1.  Professional  capacity.  Examples  of 
accounts  held  by  a  natural  person  in  a 
professional  capacity  for  another  are: 

•  Attomey<lient  trust  accounts 

•  Landlord-tenant  security  accounts 

2.  Nonprofessional  capacity.  Examples  of 
accounts  not  held  in  a  professional  capacity 
are: 

•  Accounts  held  by  parents  for  a  child 
under  the  Uniform  Gifts  to  Minors  Act 

•  Accounts  established  by  a  tenant  for 
apartment  lease  payments  pending  resolution 
of  a  landlord-tenant  dispute 

3.  Betirement  plans.  Individual  retirement 
accounts  (IRAs)  and  simplified  employee 
pension  (SEP)  accounts  are  consumer 
accounts  to  the  extent  that  funds  are  invested 
in  accounts  subject  to  the  regulation.  Keogh 
accounts,  like  sole  proprietor  accounts,  are 
not  subject  to  the  regulation. 

4.  Unincorporated  associations.  An 
account  held  by  or  offered  to  an 
unincorporated  association  of  natural 
persons  is  a  consumer  account  if  the  account 
is  primarily  for  a  nonbusiness  purpose. 

The  following  factors  may  be  considered: 

•  The  institution  may  rely  on  the 
declaration  of  the  person  representing  the 
association  as  to  whether  the  account  is  held 
for  a  business  or  nonbusiness  purpose. 

•  Whether  the  association  has  paid 
employees,  which  would  indicate  a  business 
purpose  for  the  account.  For  example,  an 
account  held  by  a  religious  organization  that 
has  payroll  obligations  is  not  covered  by  the 
regulation. 

(j)  Depository  Institution  and  Institution 

1.  Foreign  institutions.  Branches  of  foreign 
institutions  located  in  the  United  States  are 
subject  to  the  regulation  if  they  offer 
consumer  accounts.  Edge  Act  and  Agreement 
corporations,  and  agencies  of  foreign 
institutions,  are  not  depository  institutions. 
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(k)  Deposit  Broker 

1.  General.  A  deposit  broker  is  any  person 
in  the  business  of  placing  or  facilitating  the 
placement  of  deposits  in  an  institution,  as 
defined  by  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  29(g)). 

(n)  Interest 

1 .  Relation  to  Regulation  Q.  While  bonuses 
are  not  interest  for  purposes  of  this 
regulation,  other  regulations  may  require  that 
bonuses  be  treated  as  the  equivalent  of 
interest.  For  example,  Regulation  Q  identifies 
payments  of  cash  or  merchandise  that  violate 
the  prohibition  against  paying  interest  on 
demand  accounts.  (See  12  CFR  §  217.2(d).) 

fpj  Passbook  Savings  Account 

1.  Relation  to  Regulation  E.  Passbook 
savings  accounts  include  accounts  accessed 
by  preauthorized  electronic  fund  transfers  to 
the  account  (as  defined  in  12  CFR  205.2(j)), 
such  as  an  account  credited  by  direct  deposit 
of  social  security  payments.  Accounts  that 
permit  access  by  other  electronic  means  are 
not  “passbook  saving  accounts,”  and  any 
statements  that  are  sent  four  or  more  times 
a  year  must  comply  with  the  requirements  of 
§  230.6. 

(q)  Periodic  Statement 

1.  Examples.  Periodic  statements  do  not 
include; 

•  Additional  statements  provided  solely 
upon  request 

•  Information  provided  by  computer 
through  home  banking  services 

•  General  service  information  such  as  a 
quarterly  newsletter  or  other  correspondence 
that  describes  available  services  and  products 

(r)  State 

1.  General.  Territories  and  possessions 
include  Guam,  the  Mariana  Islands,  and  the 
Marshall  Islands. 

(t)  Tiered-rate  Account 

1.  Time  accounts.  Time  accounts  that  pay 
different  rates  based  solely  on  the  amount  of 
the  initial  deposit  are  not  tiered-rate 
accounts. 

(u)  Time  Account 

1.  Relation  to  Regulation  D.  Regulabon  D 
permits  in  limited  circumstances  the 
withdrawal  of  funds  without  penalty  during 
the  first  six  days  after  a  “time  deposit”  is 
opened.  (See  12  CFR  §  204.2(c)(l)(i).) 
Withdrawals  without  penalty  from  a  time 
account  made  in  accordance  with  Regulation 
D  do  not  disqualify  the  account  from  being 
a  time  account  for  purposes  of  this 
regulation. 

(v)  Variable-rate  Account 

1.  General.  A  certificate  of  deposit  that 
permits  one  or  more  rate  adjustments  prior  to 
maturity  at  the  consumer's  option  is  a 
variable-rate  account. 

Section  230.3 — General  Disclosure 
Requirements 

(a)  Form 

1.  Design  requirements.  Disclosures  must 
be  presented  in  a  format  that  allows 
consumers  to  readily  understand  the  terms  of 
their  account.  Disclosures  may  be  made: 


•  In  any  order 

•  In  combination  with  other  disclosures  or 
account  terms 

•  On  more  than  one  page  and  on  the  front 
and  reverse  rides 

•  By  using  inserts  to  a  document  or  filling 
in  blanks 

•  On  more  than  one  document,  as  long  as 
the  documents  are  provided  at  the  same  time 

2.  Multiple  account  disclosures. 

Institutions  may  prepare  combined 
disclosures  for  all  accounts  offered,  or 
prepare  different  documents  for  different 
types  of  accounts.  If  an  institution  provides 
one  document  for  several  types  of  accounts, 
consumers  must  be  able  to  understand 
clearly  which  disclosures  apply  to  their 
account. 

3.  Consistent  terminology.  An  institution 
must  use  the  same  terminology  to  describe 
terms  or  features  that  are  required  to  be 
disclosed.  For  example,  if  an  institution 
describes  a  monthly  fee  (regardless  of 
account  activity)  as  a  “monthly  service  fee” 
in  account-opening  disclosures,  the  same 
terminology  must  be  used  in  its  periodic 
statements  and  change-in-term  notices. 

(b)  General 

1.  Specificity  of  legal  obligation.  An 
institution  may  use  the  term  “monthly”  to 
describe  its  compounding  or  crediting  policy 
when  interest  is  compounded  or  paid  at  the 
end  of  each  calendar  month  or  for  twelve 
periods  during  the  year  even  if  the  actual 
days  in  each  period  vary  between  28  and  33 
days. 

(c)  Relation  to  Regulation  E 

1.  General  rule.  Compliance  with 
Regulation  E  (12  CFR  part  205)  is  deemed  to 
satisfy  the  disclosure  requirements  of  this 
regulation,  such  as  when: 

•  An  institution  changes  a  term  that 
triggers  a  notice  under  Regulation  E,  and  the 
timing  and  disclosure  rules  of  Regulation  E 
are  used  for  sending  change-in-term  notices. 

•  A  consumer  adds  an  ATM  access  feature 
to  an  account,  and  the  institution  provides 
disclosures  pursuant  to  Regulation  E, 
including  disclosure  of  fees  before  the 
consumer  receives  ATM  access.  (See  12  CFR 
§  205.7.)  If  the  institution  complies  with  the 
timing  rules  of  Regulation  E,  fees  related  to 
electronic  services  (such  as  balance  inquiry 
fees  impmsed  if  the  inquiry  is  made  at  an 
ATM)  that  are  required  to  be  disclosed  by 
this  regulation  but  not  by  Regulation  E  may 
also  be  provided  at  that  time. 

•  An  institution  relies  on  Regulation  E's 
disclosure  rules  regarding  limitations  on  the 
frequency  and  amount  of  electronic  fund 
transfers,  including  security-related 
exceptions.  But  any  limitation  on  the  number 
of  “intra-institutional  transfers”  from  other 
accounts  at  the  institution  during  a  given 
time  period  must  be  disclosed,  even  though 
those  transfers  are  exempt  ftom  Regulation  E. 

(e)  Oral  Response  to  Inquiries 

1.  Application  of  rule.  Institutions  need  not 
provide  rate  information  orally. 

2.  Relation  to  advertising.  An  oral  response 
to  a  question  about  rates  is  not  covered  by 
the  advertising  rules. 


(f)  Rounding  and  Accuracy  Rules  for  Rates 
and  Yields  (f)(2)  Accuracy 

1.  Annual  percentage  yield  and  annual 
percentage  yield  earned.  The  tolerance  for 
annual  percentage  yield  and  annual 
percentage  yield  earned  calculations  is 
designed  to  accommodate  inadvertent  errors. 
Institutions  may  not  purposely  incorporate 
the  tolerance  into  their  calculation  of  yields. 

2.  Interest  rate.  There  is  no  tolerance  for  an 
inaccuracy  in  the  interest  rate. 

Section  230.4 — Account  Disclosures 

(a)  Delivery  of  Account  Disclosures 

(a)(  1)  Account  Opening 

1.  New  accounts.  New  account  disclosures 
must  be  provided  when; 

•  A  time  account  that  does  not 
automatically  rollover  is  renewed  by  a 
consumer 

•  A  consumer  changes  the  term  for  a 
renewable  time  account  (ftom  a  one-year 
time  account  to  a  six-month  time  account,  for 
instance) 

•  Funds  in  an  MMDA  account  are 
transferred  by  an  institution  to  open  a  new 
account  for  the  consumer,  such  as  a  NOW 
account,  because  the  consumer  exceeded 
transaction  limitations  on  the  MMDA 
account 

•  An  institution  accepts  a  deposit  ftom  a 
consumer  to  an  account  the  institution 
previously  deemed  to  be  “closed”  by  the 
consumer 

New  account  disclosures  are  not  required 
when  an  institution  acquires  an  account 
through  an  acquisition  of  or  merger  with 
another  institution  (but  see  §  230.5(a) 
regarding  advance  notice  requirements  if 
terms  are  changed). 

(a)(2)  Requests 
(a)(2)(i) 

1.  Inquiries  versus  requests.  A  response  to 
an  oral  inquiry  (by  telephone  or  in  person) 
about  rates  and  yields  or  fees  does  not  trigger 
the  duty  to  provide  account  disclosures. 
However,  when  a  consumer  asks  for  written 
information  about  an  account  (whether  by 
telephone,  in  person,  or  by  other  means),  the 
institution  must  provide  disclosures. 

2.  General  requests.  When  a  consumer 
generally  asks  for  information  about  a  type  of 
account  (a  NOW  account,  for  example),  an 
institution  that  offers  several  variations  may 
provide  disclosures  for  any  one  of  them. 

3.  Timing  for  response.  'Ten  business  days 
is  a  reasonable  time  for  responding  to  a 
request  for  account  information  that  a 
consumer  does  not  make  in  person. 

(a) (2)(ii)(B) 

1.  Term.  Describing  the  maturity  of  a  time 
account  as  “1  year”  or  “6  months,"  for 
example,  illustrates  a  response  stating  the 
maturity  of  a  time  account  as  a  term  rather 
than  a  date  (“January  10, 1995”). 

(b)  Content  of  Account  Disclosures 
(b)(1)  Rate  information 

(b)(l)(i)  Annual  Percentage  Yield  and  Interest 
Rate 

1.  Rate  disclosures.  In  addition  to  the 
interest  rate  and  annual  percentage  yield,  a 
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periodic  rate  corresponding  to  the  interest 
rate  may  be  disclosed.  Mo  other  rate  or  yield 
(such  as  “tax  effective  yield”)  is  permitted. 

If  the  annual  percentage  yield  is  the  same  as 
the  interest  rate,  institutions  may  disclose  a 
single  figure  but  nnist  use  both  terras. 

2.  Fixed-rate  accounts.  To  disclose  the 
period  of  time  the  interest  rate  will  be  in 
effect,  institutions  may  state  the  maturity 
date  for  fixed-rate  time  accoimts  that  pay  the 
opening  rate  until  maturity.  (See  Appendix 
B,  B-7 — Sample  Form.)  For  other  ffxed-rate 
accounts,  institutions  may  disclose  a  date 
(such  as  “This  rate  will  be  in  effect  through 
June  30, 1994")  or  a  period  (such  as  "This 
rate  will  be  in  effect  for  at  least  30  days”). 

3.  Tiered-rate  accounts.  Each  interest  rate, 
along  with  the  corresponding  annua) 
percentage  yield  for  each  speciffed  balance 
level  (or  range  of  annual  percentage  yields, 
if  appropriate),  must  be  disclosed  for  tiered- 
rate  accounts.  (See  Appendix  A,  Part  I, 
Paragraph  D.) 

4.  Stepped-rate  accounts.  A  single  annual 
percentage  yield  must  be  disclosed  for 
stepped-rate  accounts.  (See  Appendix  A,  Part 
I,  Paragraph  B.)  However,  the  interest  rates 
and  the  period  of  time  each  will  be  in  effect 
also  must  be  provided.  When  the  initial  rate 
offered  on  a  variable-rate  account  is  higher  or 
lower  than  the  rate  that  would  otherwise  be 
paid  on  the  account,  the  calculation  of  the 
annual  percentage  yield  must  be  made  as  if 
for  a  stepped-rate  account.  (See  Appendix  A, 
Part  I,  Paragraph  C.) 

(b)( IMU)  Variable  Hates 
(bHDdiHB) 

1.  Determining  interest  rates.  To  disclose 
how  the  interest  rate  is  determined, 
institutions  must: 

•  Identify  the  index  and  specific  margin,  if 
the  interest  rate  is  tied  to  an  index 

•  State  that  rate  changes  are  solely  within 
the  institution’s  discretion,  if  the  institution 
does  not  tie  changes  to  an  index 

MlMUXO 

1.  Frequency  of  rate  changes.  Institutions 
that  reserve  the  right  to  change  rates  at  any 
time  must  state  that  foct 

IbUmXD) 

1.  Limitations.  A  floor  or  ceiling  on  rates 
or  on  the  amount  the  rate  may  decrease  or 
increase  during  any  time  period  must  be 
disclosed.  Institutions  need  not  disclose  the 
absence  of  limitations  on  rate  changes. 

(b)(2)  Compounding  arid  Crediting 
(b)(2)(ii)  Effect  of  Closing  an  Account 

1.  Deeming  an  account  closed.  Institutions 
may  provide  in  their  deposit  contract  the 
actions  by  consumers  that  the  institution  will 
treat  as  closing  the  account  and  that  will 
result  in  the  forfeiture  of  accrued  but 
uncredited  interest,  such  as  when  a 
consumer  withdraws  all  funds  from  the 
account  prior  to  the  date  Interest  is  credited. 

(b)(3)  Balance  Information 
(b)(3)(ii)  Balance  Computation  Method 

1.  Methods  and  periods.  Institutions  may 
use  diflerent  methods  or  periods  to  calcul^e 
minimum  balances  for  purposes  of  imposing 


a  fee  (daily  balance  for  a  calendar  month,  for 
example)  and  accruing  interest  (average  daily 
balance  for  a  statement  period,  for  example). 
Each  method  and  period  must  be  disclosed. 

(b)(3)(iii)  When  Interest  Begins  to  Accrue 


(b)(6)  Features  of  Time  Accounts 
(bM6Xi)  Time  Hequirements 
1.  "Callable"  time  accounts.  In  addition  to 
the  maturity  date,  institutions  must  state  the 
date  or  the  circumstances  under  which  the 


1.  Additional  information.  Institutions  may 
disclose  additional  information  such  as  the 
time  of  day  after  which  deposits  are  treated 
as  having  been  received  the  following 
business  day.  and  may  use  additional 
descriptive  terms  such  as  “ledger”  or 
“collected”  balances  to  disclose  when 
interest  begins  to  accrue. 


institution  may  redeem  a  time  account  at  the 
institution’s  option  (a  “callable”  time 
'’^account). 

(b)(6Xii)  Early  Withdrawal  Penalties 
1.  General.  The  term  “penalty”  need  not  be 
used  to  describe  the  loss  that  may  be 
incurred  by  consumers  for  early  withdrawal 
of  funds  frc»n  time  accounts. 


(b)(4)  Fees 

1.  Types  of  fees.  The  following  are  types  of 
fees  that  must  be  disclosed  in  connection 
with  an  account: 

•  Maintenance  fees,  such  as  monthly 
service  fees 

•  Fees  related  to  deposits  or  withdrawals, 
such  as  fees  for  use  of  the  institution’s  ATMs 

•  Fees  for  special  services,  such  as  stop 
payment  fees,  fees  for  balance  inquiries  or 
verification  of  deposits,  and  fees  associated 
with  checks  returned  unpaid 

•  Fees  to  open  or  to  close  accounts 
Institutions  need  not  disclose  fees  such  as  the 


2.  Examples.  Examples  of  early  withdrawal 
penalties  are: 

•  Monetary  penalties,  such  as  “$10.00”  or 
“seven  days’  interest  plus  accrued  but 
uncredited  interest” 

•  Adverse  changes  to  terms  such  as  the 
interest  rate,  annual  percentage  yield,  or 
compounding  frequency  for  funds  remaining 
on  deposit 

•  Reclamation  of  bonuses 

3.  Helation  to  rules  for  IHAs  or  similar 
plans.  Penalties  imposed  by  the  Internal 
Revenue  Code  for  certain  withdrawals  from 
IRAs  or  similar  pension  or  savings  plans  are 
not  early  withdrawal  penalties. 


following: 

•  Fees  assessed  for  services  offered  to 
account  and  nonaccount  holders  alike,  such 
as  fees  for  travelers  checks  and  wire  transfers 
(even  if  different  for  nonaccount  holders) 

•  Incidental  fees,  such  as  fees  associated 
with  state  escheat  laws,  garnishment  of 
attorneys  fees,  and  fees  for  photocopying 
forms 

2.  Amount  of  fees.  Institutions  must  state 
the  amount  and  conditions  under  which  a  fee 
may  be  imposed.  Naming  and  describing  the 
fee  typically  satisftes  this  requirement.  Some 
examples  are: 

•  “S4.00  monthly  service  fee” 

•  “$7.00  and  up”  or  “fee  depend  on  style 
of  checks  ordered”  Rmt  check  printing  fees 

3.  Tied-accounts.  Institutions  must  state  if 
fees  that  may  be  assessed  against  an  account 
are  tied  to  other  accounts  at  the  institution. 
For  example,  if  an  institution  ties  the  fees 
payable  on  a  NOW  account  to  balances  held 
in  the  NOW  account  and  in  a  savings 
account,  the  NOW  account  disclosures  must 
state  that  fact  and  explain  how  the  fee  is 
determined. 

(b)(5)  Transaction  Limitations 

1.  General  rule.  Examples  of  limitations  on 
the  number  or  dollar  amount  of  deposits  or 
withdrawals  that  institutions  must  disclose 
are: 

•  Limits  on  the  number  of  checks  that  may 
be  written  on  an  account  for  a  given  time 
pieriod 

•  Limits  on  withdrawals  or  deposits 
during  the  term  of  a  time  account 

•  Limitatioitt  required  by  Regulation  D, 
such  as  the  number  of  withdrawals  permitted 
from  money  OMcket  deposit  accounts  by 
check  to  third  parties  each  month  (but  they 
need  not  discl^  that  the  institution  reserves 


(b)(6)(iv)  Renewal  Policies 

1.  Rollover  time  accounts.  Institutions 
offering  a  grace  period  on  rollover  time 
accounts  that  autcanatically  renew  need  not 
state  whether  interest  will  be  paid  if  the 
funds  are  withdrawn  during  the  grace  period. 

2.  Nonrollover  time  accounts.  Institutions 
that  pay  interest  on  funds  following  the 
maturity  of  time  accounts  that  do  not  renew 
automatically  need  not  state  the  rate  (or 
annual  percentage  yield)  that  may  be  paid. 

Section  230.5 — Subsequent  Disclosures 

(a)  Change  in  Terms 

(aHl }  Advance  Notice  Required 

1.  Form  of  notice.  Institutions  may  provide 
a  change-in-term  notice  on  or  with  a  regular 
periodic  statement  or  in  another  mailing.  If 
an  institution  provides  notice  through 
revised  account  disclosures,  the  changed 
term  must  be  highlighted  in  some  manner. 
For  example,  institutions  may  state  that  a 
particular  fee  has  been  chanj^  (also 
specifying  the  new  amount)  or  use  an 
accompanying  letter  that  refers  to  the 
chang^  term. 

2.  Effective  dote.  An  example  of  a 
disclosure  that  complies  is; 

•  “As  of  May  11, 1994” 

3.  Terms  that  change  upon  the  occurrence 
of  an  event.  Institutions  that  offer  terms  such 
as  a  fee  waiver  for  employee  accoimt  holders 
during  their  employment  or  for  students 
enrolled  at  a  local  university  need  not  send 
advance  notice  of  a  change  resulting  from 
termination  of  employment  or  enrollment  if: 

•  The  account-opening  disclosures  given 
(to  the  employee,  for  example)  describe  the 
term  and  the  event  that  would  cause  the  term 
to  change  (such  as  the  consumer’s  leaving  the 
institution’s  employment),  and 

•  Notices  are  sent  when  the  term  is 


the  right  to  require  a  seven-day  notice  for  a  changed  for  other  account  holders,  even 
withdrawal  from  an  account).  though  the  term  remains  unchanged  for  the 
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consumer  while  employment  or  enrollment 
continues. 

(a)(2)  No  Notice  Required 

(a) (2)(ii)  Check  Printing  Fees 

1.  Increase  in  fees.  A  notice  is  not  required 
even  if  an  increase  in  check  printing  fees 
includes  an  amount  added  by  the  institution 
to  the  price  charged  by  a  vendor. 

(b)  Notice  Before  Maturity  for  Time  Accounts 
Longer  Than  One  Month  That  Renew 
Automatically 

1.  Maturity  dates  on  nonbusiness  days.  For 
determining  the  term,  institutions  may  ignore 
the  fact  that  the  disclosed  maturity  falls  on 

a  nonbusiness  day  and  the  term  is  extended 
beyond  the  disclosed  number  of  days.  For 
example,  a  holiday  or  weekend  may  cause  a 
“one-year”  time  account  to  extend  beyond 
365  days  (or  366,  in  a  leap  year),  or  a  “one- 
month”  time  account  to  extend  beyond  31 
days. 

2.  Disclosing  when  rates  will  be 
determined.  Disclosures  that  illustrate  when 
the  annual  percentage  yield  will  be  available 
include: 

•  A  specific  date,  such  as  "October  28” 

•  A  date  that  is  easily  discernable,  such  as 
“the  Tuesday  prior  to  the  maturity  date 
stated  on  the  notice”  or  “as  of  the  maturity 
date  stated  on  this  notice” 

Institutions  must  indicate  when  the  rate 
will  be  available  if  the  date  falls  on  a 
nonbusiness  day. 

3.  Alternative  timing  rule.  To  illustrate  the 
alternative  timing  rule:  An  institution  that 
offers  a  10-day  grace  period  must  provide  the 
disclosures  at  least  10  days  prior  to  the 
scheduled  maturity  date. 

4.  Club  accounts.  Club  accounts  that  are 

time  accounts  are  covered  by  this  paragraph, 
even  though  funds  may  be  withdrawn  at  the 
end  of  the  current  club  period.  For  example, 
if  the  consumer  has  agreed  to  the  transfer  of 
payments  from  another  account  to  the  time 
account  for  the  next  club  period,  the 
institution  must  comply  with  the 
requirements  for  automatically  renewable 
time  accounts.  • 

5.  Renewal  of  a  time  account.  The 
following  applies  to  a  change  in  a  term  that 
becomes  effective  if  a  rollover  time  account 
is  subsequently  renewed: 

•  If  the  change  is  initiated  by  the 
institution,  the  disclosure  requirements  of 
this  paragraph.  (Paragraph  5(a)  applies  if  the 
change  becomes  effective  prior  to  the 
maturity  of  the  existing  time  account.) 

•  If  initiated  by  the  consumer,  the  account¬ 
opening  disclosure  requirements  of 

§  230.4(b).  (If  the  notice  required  by  this 
paragraph  has  been  provided,  institutions 
may  give  new  account  disclosures  or 
disclosures  that  reflect  the  new  term.) 

For  example,  if  a  consumer  who  receives 
a  prematurity  notice  on  a  one-year  time 
account  requests  a  rollover  to  a  six-month 
account,  the  institution  must  provide  either 
account-opening  disclosures  that  reflect  the 
new  maturity  date  or,  if  all  other  terms 
previously  disclosed  in  the  prematurity 
notice  remain  the  same,  only  the  new 
maturity  date. 


(b) (  1 )  Maturities  of  Longer  Than  One  Year 

1.  Highlighting  changed  terms.  Institutions 
need  not  highlight  terms  that  have  changed 
since  the  last  account  disclosures  were 
provided. 

(c)  Notice  for  Time  Accounts  One  Month  or 
Less  That  Renew  Automatically 

1.  Providing  disclosures  within  a 
reasonable  time.  Generally,  10  calendar  days 
after  an  account  renews  is  a  reasonable  time 
for  providing  disclosures.  For  time  accounts 
shorter  than  10  days,  disclosures  should  be 
given  prior  to  the  next-scheduled  renewal 
date. 

(d)  Notice  Before  Maturity  for  Time 
Accounts  Longer  Than  One  Year  That 
Do  Not  Renew  Automatically 

1.  Subsequent  account.  When  funds  are 
transferred  following  maturity  of  a 
nonrollover  time  account,  institutions  need 
not  provide  account  disclosures  unless  a  new 
account  is  established. 

Section  230.6 — ^Periodic  Statement 
Disclosures 

(a)  General  Rule 

1.  General.  Institutions  are  not  required  to 
provide  periodic  statements.  If  they  provide 
periodic  statements,  disclosures  need  only  be 
furnished  to  the  extent  applicable.  For 
example,  if  no  interest  is  earned  for  a 
statement  period,  institutions  need  not 
disclose  “SO”  interest  earned  and  “0%” 
annual  percentage  yield  earned. 

2.  Regulation  E  interim  statements.  When 
an  institution  provides  regular  quarterly 
statements,  and  in  addition  provides  a 
monthly  interim  statement  to  comply  with 
Regulation  E,  the  interim  statement  need  not 
comply  with  this  section  unless  it  states 
interest  or  rate  information.  (See  12  CFR 
205.9.) 

3.  Combined  statements.  Institutions  may 
provide  certain  information  about  an  account 
(such  as  an  MMDA)  on  the  periodic 
statement  for  another  account  (such  as  a 
NOW  account)  without  triggering  the 
disclosures  required  by  this  section,  as  long 
as: 

•  The  information  is  limited  to  the  account 
number,  the  type  of  account,  or  balance 
information,  and 

•  The  institution  also  provides  consumers 
a  periodic  statement  that  complies  with  this 
section  for  the  account  (the  MMDA,  in  the 
example). 

4.  Other  information.  Institutions  may 
include  additional  information  on  or  with  a 
periodic  statement,  such  as: 

•  Interest  rates  and  periodic  rates 
corresponding  to  the  interest  rate  applied  to 
balances  during  the  statement  period 

•  The  dollar  amount  of  interest  earned 
year-to-date 

•  Bonuses  paid  (or  any  de  minimis 
consideration  of  $10  or  less) 

•  Fees  for  other  products,  such  as  safe 
deposit  boxes 

(a)(  1 )  Annual  Percentage  Yield  Earned 
1.  Ledger  and  collected  balances. 
Institutions  that  accrue  interest  using  the 
collected  balance  method  may  use  either  the 


ledger  or  the  collected  balance  in 
determining  the  annual  percentage  yield 
earned. 

(a)(2)  Amount  of  Interest 

1.  Accrued  interest.  Institutions  must  state 
the  amount  of  interest  that  accrued  during 
the  statement  period,  even  if  it  was  not 
credited.  For  interest  not  credited, 
institutions  may  disclose  when  funds  will 
become  available  for  the  consumer’s  use. 

2.  Terminology.  In  disclosing  interest 
earned  for  the  period,  institutions  must  use 
the  term  “interest”  or  terminology  such  as: 

•  “Interest  paid,”  to  describe  interest  that 
has  been  credited 

•  “Interest  accrued”  or  “interest  earned,” 
to  indicate  that  interest  is  not  yet  credited 

3.  Closed  accounts.  If  a  consumer  closes  an 
account  between  crediting  periods  and 
forfeits  accrued  interest,  die  institution  may 
not  show  any  figures  for  “interest  earned”  or 
annual  percentage  yield  earned  for  the 
period. 

(a)(3)  Fees  Imposed 

1.  General.  Periodic  statements  must  state 
fees  debited  to  the  account  during  the 
statement  period  even  if  assessed  for  an 
earlier  period. 

2.  Itemizing  fees  by  type.  In  itemizing  fees 
by  type,  institutions  may  group  together  fees 
of  the  same  type  that  are  imposed  more  than 
once  in  the  period.  If  fees  are  grouped,  the 
description  must  make  clear  that  the  dollar 
figure  represents  more  than  a  single  fee,  for 
example,  “total  fees  for  checks  written  this 
period.”  Examples  of  fees  that  may  not  be 
grouped  together  are: 

•  Monthly  maintenance  and  excess 
activity  fees 

•  “Transfer”  fees,  if  different  dollar 
amounts  are  imposed — such  as  $.50  for 
deposits  and  $1.00  for  withdrawals 

•  Fees  for  electronic  fund  transfers  and 
fees  for  other  services,  such  as  balance 
inquiry  or  maintenance  fees 

3.  Identifying  fees.  Statement  details  must 
enable  the  consumer  to  identify  the  specific 
fee.  For  example: 

•  Institutions  may  use  a  code  to  identify  a 
particular  fee  if  the  code  is  explained  on  the 
periodic  statement  or  in  documents 
accompanying  the  statement. 

•  Institutions  using  debit  slips  may 
disclose  the  date  the  fee  was  debited  on  the 
periodic  statement  and  show  the  amount  and 
type  of  fee  on  the  dated  debit  slip. 

4.  Relation  to  Regulation  E.  Compliance 
with  Regulation  E  complies  with  this  section 
for  the  disclosure  of  fees  related  to  electronic 
fund  transfers  on  periodic  statements  (for 
example,  totaling  all  electronic  funds  transfer 
fees  in  a  single  figure). 

(a)(4)  Length  of  Period 

1.  General.  Institutions  that  provide  the 
beginning  and  ending  dates  of  the  period 
must  make  clear  whether  both  dates  are 
included  in  the  period. 

2.  Opening  or  closing  an  account  mid¬ 
cycle.  If  an  account  is  opened  or  closed 
during  the  period  for  which  a  statement  is 
sent,  institutions  must  calculate  the  annual 
percentage  yield  earned  based  on  account 
balances  for  each  day  the  account  was  open. 
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(b)  Special  Buie  for  Average  Daily  Balance 
Method 

1.  General.  To  illustrate,  this  rule  applies 
when  an  institution  calculates  interest  on  a 
quarterly  average  daily  balance  and  sends 
monthly  statements.  The  first  two  monthly 
statements  may  not  state  annual  percentage 
yield  earned  and  interest  earned  figures;  the 
third  “monthly”  statement  will  reflect  the 
interest  earned  and  the  annual  percentage 
yield  earned  for  the  entire  quarter. 

2.  Length  of  the  period.  Institutions  must 
disclose  the  length  of  both  the  interest 
calculation  peri^  and  the  statement  period. 
For  example,  a  statement  could  disclose  a 
statement  period  of  April  16  through  May  15 
and  further  state  that  “the  interest  earned  and 
the  annual  percentage  yield  earned  are  based 
on  your  average  daily  balance  for  the  period 
April  1  throu^  April  30.” 

3.  Quarterly  statements  and  monthly 
compounding.  Institutions  that  use  the 
average  daily  balance  method  to  calculate 
interest  on  a  monthly  basis,  but  send 
statements  on  a  quarterly  basis,  may  disclose 
a  single  interest  (and  annual  percentage  yield 
earned)  figure.  Alternatively,  an  institution 
may  disclose  three  interest  earned  and  three 
annual  percentage  earned  figures,  one  for 
each  month  in  the  quarter,  as  long  as  the 
institution  states  the  number  of  cfoys  (or 
beginning  and  ending  date)  in  the  interest 
period  if  it  is  different  from  the  statement 
period. 

Section  230.7 — Payment  of  Interest 
(a)  Permissible  Methods 

1.  Prohibited  calculation  methods. 
Calculation  methods  that  do  not  amply  with 
the  requirement  to  pay  interest  on  the  full 
amount  of  principal  in  the  account  each  day 
include: 

•  The  “ending  balance”  method,  where 
institutions  pay  interest  on  the  balance  in  the 
account  at  the  end  of  the  period 

•  The  “investable  balance”  method,  where 
institutions  pay  interest  on  a  percentage  of 
the  balance,  excluding  an  amount  • 
institutions  set  aside  for  reserve  requirements 

2.  Use  of  365-day  basis.  Institutions  may 
apply  a  daily  peric^ic  rate  that  is  greater  than 
Vbas  of  the  interest  rate — such  as  '/bno  of  the 
interest  rate — as  long  as  it  is  applied  365  days 
a  year. 

3.  Periodic  interest  payments.  An 
institution  can  pay  interest  each  day  on  the 
account  and  still  make  uniform  interest 
payments.  For  example,  for  a  one- year 
certificate  of  deposit  an  institution  could 
make  monthly  interest  payments  that  are 
equal  to  V12  erf  the  amount  of  interest  that 
will  be  earned  for  a  365-day  period,  or  11 
uniform  monthly  payments  and  a  final 
payment  that  accounts  for  the  total  interest 
earned  for  the  period. 

4.  Leap  year.  Institutions  may  apply  a  daily 
rate  of  Vmm  or  'Aes  of  the  interest  rate  for  366 
days  in  a  leap  year,  if  the  account  will  earn 
interest  for  February  29. 

5.  Maturity  of  time  accounts.  Institutions 
are  not  required  to  pay  interest  after  time 
accounts  mature,  such  as: 

•  During  any  grace  period  offered  by  an 
institution  for  an  autonratically  renewable 
time  account,  if  the  consumer  decides  during 
that  period  not  to  renew  the  account 


•  Following  the  maturity  of  nonrollover 
time  accounts  ' 

•  When  the  maturity  date  falls  on  a 
holiday,  and  the  consumer  must  wait  until 
the  next  business  day  to  obtain  the  funds 
(See  12  CFR  part  217,  the  Board’s  Regulation 
Q,  for  limitations  on  duration  of  interest 
payments.) 

6.  Dormant  accounts.  Institutions  may 
contract  with  a  consumer  not  to  pay  interest 
if  the  account  becomes  "dormant,”  as 
defined  by  applicable  state  or  other  law. 

(aX2)  Determination  of  Minimum  Balance  To 
Earn  Interest 

1.  Daily  balance  accounts.  Institutions  that 
use  the  daily  balance  method  to  calculate 
interest  and  require  a  minimum  balance  to 
earn  interest  may  choose  not  to  pay  interest 
for  days  when  the  balance  drops  below  the 
requir^  daily  minimum  balance. 

2.  Average  daily  balance  accounts. 
Institutions  that  use  the  average  daily  balance 
method  to  calculate  interest  and  require  a 
minimum  balance  to  earn  interest  may 
choose  not  to  pay  interest  for  the  period  in 
which  the  average  daily  balance  does  not 
meet  the  required  minimum. 

3.  Beneficial  method.  Institutions  may  not 
require  consumers  to  maintain  both  a 
minimum  daily  balance  and  a  minimum 
average  daily  Iralance  to  earn  interest,  such 
as  by  requiring  the  consumer  to  maintain  a 
$500  daily  balance  and  an  average  daily 
balance  that  is  higher  or  lower.  But  an 
institution  could  determine  the  minimum 
balance  to  earn  interest  by  using  a  method 
that  is  “unequivocally  beneficial”  to  the 
consumer  such  as  the  following;  An 
institution  using  the  daily  balance  method  to 
calculate  interest  and  requiring  a  $500 
minimum  daily  balance  could  choose  to  pay 
interest  on  the  account  (for  those  days  the 
minimum  balance  is  not  met)  as  long  as  the 
consumer  maintained  an  average  daily 
balance  throughout  the  month  of  $400. 

4.  Paying  on  full  balance.  Institutions  must 
pay  interest  on  the  full  balance  in  the 
account  once  a  consumer  has  met  the 
required  minimiun  balance.  Fot  example,  if 
an  institution  sets  $300  as  its  minimum  daily 
balance  requirement  to  earn  interest,  and  a 
consumer  deposits  $500,  the  institution  must 
pay  the  stated  interest  rate  on  the  full  $500 
and  not  iust  on  $200. 

5.  Negative  balances  prohibited. 

Institutions  must  treat  a  negative  account 
balance  as  zero  to  determine: 

•  The  daily  or  average  daily  balance  on 
which  interest  will  be  paid 

•  Whether  any  minimum  balance  to  earn 
interest  is  met  (See  commentary  to  Appendix 
A,  Part  II,  which  prohibits  institutions  from 
using  negative  balances  in  cakulatii^  the 
interest  figure  for  the  annual  percentage  yield 
earned.) 

6.  Club  accounts.  Institutions  offering  club 
accounts  (such  as  a  “holiday”  or  “vacation” 
club)  cannot  impose  a  minimum  balance  that 
is  based  on  the  total  number  or  dollar  amount 
of  paynoents  required  under  the  club  plan. 

For  example,  if  a  plan  calls  for  $10  weekly 
payments  for  50  weeks,  the  institution  cannot 
set  a  $500  minimum  balance  and  then  pay 
only  if  the  consumer  makes  all  50  payments. 

7.  Minimum  balances  not  affecting  interest 
institutiems  may  use  the  daily  balance. 


average  daily  balance,  or  other  computation 
meth^  to  calculate  minimum  balance 
requirements  not  involving  the  payment  of 
interest — such  as  to  compute  minimum 
balances  for  assessing  fees. 

(b)  Compounding  and  Crediting  Policies 

1.  General.  Institutions  that  choose  to 
compound  interest  may  compound  or  credit 
interest  annually,  semi-annualfy,  quarterly, 
monthly,  daily,  continuously,  or  on  any  other 
basis. 

2.  Withdrawals  prior  to  crediting  date.  If 
consumers  withdraw  funds,  without  closing 
the  account,  prior  to  a  scheduled  crediting 
date,  institutions  may  delay  paying  the 
accrued  interest  on  the  withdrawn  amount 
until  the  scheduled  aediting  date,  but  may 
not  avoid  paying  interest. 

3.  C/osed  accounts.  If  consumers  close 
accounts  prior  to  the  date  accrued  interest  is 
credited,  institutions  may  choose  not  to  pay 
accrued  interest  as  long  as  they  have 
disclosed  that  fact  to  the  consumer.  Whether 
(and  the  conditions  under  which)  institutions 
are  permitted  to  deem  an  account  closed  by 

a  consumer  is  determined  by  state  or  other 
law,  if  any. 

4.  Dormant  accounts.  Subfect  to  state  or 
other  law  defining  when  an  account  becomes 
dormant,  an  institution  may  contract  with  a 
consumer  not  to  pay  accrued  but  uncredited 
interest  if  the  account  becomes  dormant  prior 
to  the  regular  interest  crediting  date. 

(c)  Date  Interest  Begins  To  Accrue 

1.  Relation  to  Regulation  CC.  Institutions 
may  rely  on  the  Expedited  Funds  Availability 
Act  (EFAA)  and  Regulation  CC  (12  CFR  part 
229)  to  determine,  for  example,  when  a 
deposit  is  considered  made  for  purposes  of 
interest  accrual,  or  when  interest  need  not  be 
paid  on  funds  because  a  deposited  check  is 
later  returned  unpaid. 

2.  Ledger  and  collected  balairces. 
Institutions  may  cakulete  interest  by  using  a 
“ledger”  balance  or  “collected”  balance 
method,  as  long  as  the  crediting  requirements 
of  the  EFAA  are  met. 

3.  Withdrawal  of  principal.  Institutions 
must  accrue  interest  on  funds  until  the  funds 
are  withdrawn  from  the  account.  For 
example,  if  a  check  is  debited  to  an  account 
on  a  Tuesday,  the  institution  must  accrue 
interest  on  those  funds  through  Monday. 

Section  230.8— Advertising 

(a)  Misleading  or  Inaccurate  Advertisements 

1.  General.  All  advertisements  must 
comply  with  the  rule  against  misleading  or 
inaccurate  advertisements,  even  though  the 
disclosures  applicable  to  various  media 
differ. 

2.  Indoor  siffrs.  An  indoor  sign  advertising 
an  annual  percentage  yield  is  not  misleading 
or  inaccurate  if: 

•  For  a  tiered-rate  account,  it  also  provides 
the  u{^>er  and  lower  dollar  amounts  of  the 
advertised  tier  corresponding  to  the  annual 
percentage  yield 

•  For  a  time  account,  it  also  provides  the 
term  required  to  obtain  the  advertised  yield 

3.  "Free”  or  “no  cost”  accounts.  For 
purposes  of  determining  whether  an  account 
can  be  advertised  as  “free”  or  “no  cost," 
maintenance  and  activity  fees  include: 
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•  Any  fee  imposed  if  a  minimum  balance 
requirement  is  not  met,  or  if  the  consumer 
exceeds  a  specified  number  of  transactions 

•  Transaction  and  service  fees  that 
consumers  reasonably  expect  to  be  regularly 
imposed  on  an  account 

Samples  of  maintenance  and  activity  fees 
include; 

•  A  flat  fee,  such  as  a  monthly  service  fee 

•  Fees  imposed  to  deposit,  withdraw  or 
transfer  funds,  including  per-check  or  per- 
transaction  charges  (for  example,  $.25  for 
each  withdrawal,  whether  by  check,  in 
person  or  at  an  ATM  owned  by  the 
institution) 

Examples  of  fees  that  are  not  maintenance 
or  activity  fees  include; 

•  Fees  that  are  not  required  to  be  disclosed 
under  §  230.4(b)(4) 

•  Check  printing  fees  of  any  type 

•  Fees  for  obtaining  copies' of  checks, 
whether  the  original  checks  have  been 
truncated  or  returned  to  the  consumer 
periodically 

•  Balance  inquiry  fees 

•  Fees  assessed  against  a  dormant  account 

•  Fees  for  using  an  ATM  not  owned  by  the 
account-issuing  institution 

•  Fees  for  electronic  transfer  services  that 
are  not  required  to  obtain  an  account,  such 
as  preauthorized  transfers  or  home  banking 
services 

4.  Similar  terms.  An  advertisement  may 
not  use  a  term  such  as  “fees  waived”  if  a 
maintenance  or  activity  fee  may  be  imposed 
because  it  is  similar  to  the  terms  "free”  or 
“no  cost.” 

5.  Specific  account  services.  Institutions 
may  advertise  a  specific  account  service  or 
feature  as  free  as  long  as  no  fee  is  imposed 
for  that  service  or  feature.  For  example, 
institutions  that  provide  free  access  to  their 
ATMs  could  advertise  that  fact. 

6.  Free  for  limited  time.  If  an  account  or  a 
specific  account  service  is  free  only  for  a 
limited  period  of  time — for  example,  for  one 
year  following  the  account  opening — the 
account  or  service  may  be  advertised  as  free 
as  long  as  the  time  period  is  stated. 

7.  Conditions  not  related  to  deposit 
accounts.  Institutions  may  advertise  accounts 
as  “free”  for  consumers  that  meet  conditions 
not  related  to  deposit  accounts  such  as  age. 
For  example,  institutions  may  advertise  a 
NOW  account  as  “free  for  persons  over  65 
years  old,”  even  though  a  maintenance  or 
activity  fee  may  be  assessed  on  accounts  held 
by  consumers  that  are  65  or  younger. 

(b)  Permissible  Hates 

1.  Tiered-rate  accounts.  An  advertisement 
for  a  tiered-rate  account  that  states  an  annual 
percentage  yield  must  also  state  the  annual 
percentage  yield  for  each  tier,  along  with 
corresponding  minimum  balance 
requirements.  Any  interest  rates  stated  must 
appear  in  conjunction  with  the  annual 
percentage  yields  for  the  applicable  tier. 

2.  Stepped-rate  accounts.  An 
advertisement  that  states  an  interest  rate  for 
a  stepped-rate  account  must  state  each 
interest  rate  and  the  time  period  each  rate  is 
in  effect. 

3.  Hepresentative  examples.  An 
advertisement  that  states  an  annual 
percentage  yield  for  a  type  of  account  (such 


as  a  time  account)  need  not  state  the  annual 
percentage  yield  applicable  to  every  variation 
offered  by  the  institution.  For  example,  if 
rates  vary  depending  on  the  amount  of  the 
initial  deposit  and  term  of  a  time  account, 
institutions  need  not  list  each  balance  level 
and  term  offered.  Instead,  the  advertisement 
may; 

•  Provide  a  representative  example  of  the 
annual  percentage  yields  offered,  clearly 
described  as  such.  For  example,  if  an 
institution  offers  a  $25  bonus  on  all  time 
accounts  and  the  annual  percentage  yield 
will  vary  depending  on  the  term  selected,  the 
institution  may  provide  a  disclosure  of  the 
annual  percentage  yield  as  follows;  “For 
example,  our  6-month  certiffcate  of  deposit 
currently  pays  a  3.15%  annual  percentage 
yield.” 

•  Indicate  that  various  rates  are  available, 
such  as  by  stating  short-term  and  longer-term 
maturities  along  with  the  applicable  annual 
percentage  yields:  “We  offer  certiffcates  of 
deposit  with  annual  percentage  yields  that 
depend  on  the  maturity  you  choose.  For 
example,  our  one-month  CD  earns  a  2.75% 
APY.  Or,  earn  a  5.25%  APY  for  a  three-year 
CD.” 

(c)  When  Additional  Disclosures  Are 
Hequired 

1.  Trigger  terms.  Disclosures  are  triggered 
by  statements  such  as  “We  will  pay  a  bonus 
of  1%  over  our  current  rate  for  one-year 
certificates  of  deposit  opened  before  April  15, 
1995.”  The  following  are  examples  of 
information  stated  in  advertisements  that  are 
not  “trigger”  terms; 

•  “One,  three,  and  five  year  CDs  available” 

•  “Bonus  rates  available” 

(c)(2)  Time  Annual  Percentage-Yield  Is 
Offered 

1.  Specified  recent  date.  If  an 
advertisement  discloses  an  annual  percentage 
yield  as  of  a  specified  date,  that  date  must 
be  recent  in  relation  to  the  publication  or 
broadcast  frequency  of  the  media  used.  For 
example,  the  printing  date  of  a  brochure 
printed  once  for  a  deposit  account  promotion 
that  will  be  in  effect  for  six  months  would 
be  considered  “recent,”  even  though  rates 
change  during  the  six-month  period.  Rates 
published  in  a  daily  newspaper  or  on 
television  must  be  a  rate  offered  shortly 
before  (or  on)  the  date  the  rates  are  published 
or  broadcast. 

(c)(5)  Effect  of  Fees 

1.  Scope.  This  requirement  applies  only  to 
maintenance  or  activity  fees  as  described  in 
paragraph  8(a). 

(c)(6)  Features  of  Time  Accounts 
(c)(6)(i)  Time  Requirements 
1.  Club  accounts.  If  the  maturity  date  of  a 
club  account  is  set  but  the  term  may  vary 
depending  on  when  the  account  is  opened, 
institutions  may  use  a  phrase  such  as:  “The 
term  of  the  account  varies  depending  on 
when  the  account  is  opened.  However,  the 
maturity  date  is  November  15.” 

(c)(6)(ii)  Early  Withdrawal  Penalties 
1.  Discretionary  penalties.  Institutions  that 
impose  early  withdrawal  penalties  on  a  case- 


by-case  basis  may  disclose  that  they  “may” 
(rather  than  “will”)  impose  a  penalty  if  that 
accurately  describes  the  account  terms. 

(d)  Bonuses 

1.  General  reference  to  “bonus. "General 
statements  such  as  “bonus  checking”  or  “get 
a  bonus  when  you  open  a  checking  account” 
do  not  trigger  the  bonus  disclosures. 

(e)  Exemption  for  Certain  Advertisements 
(e)(1)  Certain  Media 

(e)(l)(iii) 

1.  Tiered-rate  accounts.  Solicitations  for 
tiered-rate  accounts  made  through  telephone 
response  machines  must  provide  all  annual 
percentage  yields  and  the  balance 
requirements  applicable  to  each  tier. 

(e)(2)  Indoor  Signs 
(e)(2)(i) 

1.  General.  Indoor  signs  include 
advertisements  displayed  on  computer 
screens,  banners,  preprinted  posters,  and 
chalk  or  peg  boards.  Any  advertisement 
inside  the  premises  that  can  be  retained  by 

a  consumer  (such  as  a  brochure  or  a  printout 
from  a  computer)  is  not  an  indoor  sign. 

2.  Consumers  outside  the  premises. 
Advertisements  may  be  “indoor  signs”  even 
though  they  may  be  viewed  by  consumers 
from  outside.  An  example  is  a  banner  in  an 
institution's  glass-enclosed  branch  office, 
that  is  located  behind  a  teller  facing 
customers  but  also  may  be  seen  by  passersby. 

Section  230.9 — ^Enforcement  and  Record 
Retention 

(c)  Record  Retention 

1.  Evidence  of  required  actions.  Institutions 
comply  with  the  regulation  by  demonstrating 
they  have  done  the  following: 

•  Established  and  maintained  procedures 
for  paying  interest  and  providing  timely 
disclosures  as  required  by  the  regulation,  and 

•  Retained  sample  disclosures  for  each 
type  account  offered  to  consumers,  such  as 
account-opening  disclosures,  copies  of 
advertisements,  and  change-in-term  notices: 
and  information  regarding  the  interest  rates 
and  annual  percentage  yields  offered. 

2.  Methods  of  retaining  evidence. 
Institutions  must  retain  information  needed 
to  reconstruct  the  required  disclosures  or 
other  actions.  They  need  not  keep  disclosures 
or  other  business  records  in.hard  copy. 
Records  evidencing  compliance  may  be 
retained  on  microfilm,  microfiche,  or  by 
other  methods  that  reproduce  records 
accurately  (including  computer  files). 

3.  Payment  of  interest.  Sufficient  rate  and 
balance  information  must  be  retained  to 
permit  the  verification  of  interest  paid  on  an 
account,  including  the  payment  of  interest  on 
the  full  principal  balance. 

Appendix  A  to  Part  230— Annual  Percentage 
Yield  Calculation 

Part  1.  Annual  Percentage  Yield  for  Account 
Disclosures  and  Advertising  Purposes 
1.  Rounding  for  calculations.  The 
following  are  examples  of  permissible 
rounding  rules  for  calculating  interest  and 
the  annual  percentage  yield: 
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•  The  daily  rate  appbed  to  8  balance 
rounded  to  five  or  more  decimals 

•  The  daily  interest  earned  rounded  to  five 
or  more  decimals 

Part  IL  Annual  Percentage  Yield  Earned 
for  Periodic  Statements 

1.  Balance  method.  The  interest  figure  used 
in  the  calculation  of  the  annual  percentage 
yield  earned  may  be  derived  from  the  daily 
balance  method  or  the  average  daily  balance 
method.  The  balance  used  in  the  annual 
percentage  yield  earned  formula  is  the  sum 
of  the  balances  for  each  day  in  the  period 
divided  by  the  number  of  days  in  the  period. 

2.  Negative  balances  prohibited. 

Institutions  must  treat  a  negative  account 
balance  as  zero  to  determine  the  balance  on 
which  the  annual  percentage  yield  earned  is 
calculated.  (See  conunentary  to  §  230.7(a)(2].) 

A.  General  Formula 

1.  Accrued  but  uncredited  interest.  To 
calculate  the  annual  percentage  yield  earned, 
accrued  but  uncredited  interest: 

•  Shall  not  be  included  in  the  balance  for 
statements  that  are  issued  at  the  same  time 
or  less  frequently  than  the  account's 
compounding  and  crediting  faequency.  For 
example,  if  mondtly  statements  are  sent  for 
an  account  that  compounds  interest  daily 
and  credits  interest  monthly,  the  balance  may 
not  be  increased  each  day  to  reflect  the  effect 
of  daily  compounding. 

•  Shall  be  included  in  the  balance  fiK* 
succeeding  statements  if  a  statement  is  issued 
more  frequently  than  compounded  interest  is 
credited  on  an  account.  Fcu'  example,  if 
monthly  statements  are  sent  for  an  account 
that  compounds  interest  daily  and  credits 
interest  quarterly,  the  balance  for  the  second 
monthly  statement  would  include  interest 
that  had  accrued  for  the  prior  month. 

2.  Rounding.  The  interest  earned  figure 
used  tO'calcul^  the  annual  percentage  yield 
earned  must  be  rounded  to  two  decimals  to 
reflect  the  amount  actually  paid.  For 
example,  if  the  interest  eari^  for  a  statement 
period  is  S20.074  and  the  institution  pays  the 
consumer  $20.07,  the  institution  must  use 
$20.07  (not  $20,074)  to  calculate  the  annual 
percentage  yield  earned.  For  accounts  that 
pay  interest  based  on  the  daily  balance 
method,  compound  and  credit  interest 
quarterly,  and  send  monthly  statements,  the 
institution  may,  but  need  not.  round  accrued 
interest  to  two  decimals  for  calculating  the 
annual  percentage  yield  earned  on  the  first 
two  monthly  statements  issued  during  the 
quarter.  However,  on  the  quarterly  statement 
the  interest  earned  figure  must  reflect  the 
amount  actually  paid. 

B.  Special  Formula  for  Use  Where  Periodic 
Statement  Is  Sent  More  Often  Than  the 
Period  for  Which  Interest  Is  Compounded 
1.  Statements  triggered  by  Regulation  E. 
Institutions  may,  but  need  not,  use  this 
formula  to  calculate  the  annual  percentage 
yield  earned  for  accounts  that  receive 
quarterly  statements  and  that  are  subject  to 
Regulation  E’s  rule  calling  for  monthly 
statements  when  an  electronic  fund  transfer 
has  occurred.  They  may  do  so  even  though 
no  monthly  statement  was  issued  during  a 
specific  quarter.  This  formula  must  be  used 


for  accounts  that  compound  and  credit 
interest  quarterly  and  that  receive  monthly 
statements,  triggered  by  Regulation  E,  which 
COTnply  with  the  provisions  of  §  230.6. 

2.  Days  in  compounding  period. 

Institutions  using  the  special  annual 
percentage  yield  earned  formula  must  use  the 
actual  number  of  days  in  the  compounding 
period. 

Appendix  B  to  Part  230 — Model  Clauses  and 
Sample  Forms 

1.  Modifications.  Institutions  that  modify 
the  model  clauses  will  be  deemed  in 
compliance  as  long  as  they  do  not  delete 
information  requi^  by  the  act  or  regulation 
or  rearrange  the  format  so  as  to  affect  the 
substance  or  clarity  of  the  disclosures. 

2.  Format.  Institutions  may  use  inserts  to 
a  document  (see  Sample  Form  B-4)  or  fill-in 
blanks  (see  Sample  Forms  B-5,  B-6  and  B- 
7,  which  use  double  underlining  to  indicate 
terms  that  have  been  filled  in)  to  show 
current  rates,  fees  or  other  terms. 

3.  Disclosures  for  openiitg  accounts.  The 
sample  forms  illustrate  the  information  that 
must  be  provided  to  a  cotrsumer  when  an 
account  is  opened,  as  required  by 

§  230.4(aMl).  (See  §  230.4(aK2),  which  states 
the  requirements  for  disclosing  the  annual 
percentage  yield,  the  interest  rate,  and  the 
maturity  of  a  time  account  in  responding  to 
a  consumer’s  request.) 

4.  Compliance  with  Regulation  E. 
Institutions  may  satisfy  certain  requirements 
under  Regulation  IX>  with  disclosures  that 
meet  the  requirements  of  Regulation  E.  (See 
§  230.3(c).)  The  model  clauses  and  sample 
forms  do  not  give  exmiples  of  disclosures 
that  would  be  covered  ^  both  this  regulation 
and  Regulation  E  (such  as  disclosing  the 
amount  of  a  fee  for  ATM  usage).  Institutions 
should  consult  appendix  A  to  Regulation  E 
for  appropriate  model  clauses. 

5.  DufdicQte  disclosures.  If  a  requirement 
such  as  a  minimum  balance  applies  to  more 
than  one  account  term  (to  obtain  a  bonus  and 
determine  the  annual  percentage  yield,  for 
example),  institutions  need  not  repeat  the 
requirement  for  each  term,  as  kmg  as  it  is 
clear  which  terms  the  requirement  applies  to. 

6.  Guide  to  model  clauses.  In  the  m^el 
clauses,  italicized  words  indicate  the  type  of 
disclosure  an  institution  should  insert  in  the 
space  provided  (for  example,  an  institution 
might  insert  "March  25, 1993”  in  the  blank 
for  "(date)”  disclosure).  Brackets  and 
diagonals  (“/”)  indicate  an  institution  must 
choose  the  alternative  that  describes  its 
ixactice  (for  example,  [daily  balance/average 
daily  balance])- 

7.  Sample  forms.  The  sample  forms  (B-4 
through  B-8)  serve  a  purpose  different  from 
the  model  clauses.  They  illustrate  various 
ways  of  adapting  the  n^el  clauses  to 
specific  accounts.  The  clauses  shown  relate 
only  to  the  specific  transactions  described. 

B-1  Model  Oauses  for  Account  Disclosures 
B-l(h)  Disclosures  Relating  to  Time  Accounts 
1.  Maturity.  The  disclosure  in  Clause  (hKi) 
stating  a  specific  date  may  be  used  in  all 
cases.  The  statement  describing  a  time  period 
is  appropriate  only  when  providing 
disclosures  in  response  to  a  consumer’s 
request. 


B-2  Model  Clauses  for  Change  m  Terms 

1.  General.  The  second  clause,  describing 
a  future  decrease  in  the  interest  rate  and 
annual  percentage  yield,  applies  to  fixed-rate 
accounts  only. 

B-4  Sample  Form  fMultiple  Accounts) 

1.  Format.  The  sample  fonn  has  been 
marked  with  an  “X”  to  indicate  it  is  for  a 
NOW  account  and  provides  for  both  a  fee 
schedule  insert  and  a  rate  sheet  insert. 

2.  Rate  sheet  msert  In  the  rate  sheet  insert, 
the  calculations  of  the  annual  percentage 
yield  for  the  three-month  and  six-month 
certificates  are  based  on  92  days  and  181 
days  respectively. 

B-6  Sample  Form  (Tiered-Rate  Money  Market 
Account) 

1.  General.  Sample  Form  B-&  uses  Tiering 
Method  A  (discussed  in  Appendix  A  and 
Clause  (aKiv))  to  calculate  interest.  It  gives  a 
narrative  description  of  a  tiered-rate  account; 
institutions  may  use  a  difierent  format  (for 
example,  a  chst  similar  to  the  one  in  Sample 
Form  B-4).  as  long  as  all  required 
.  information  for  each  tier  is  clearly  presented. 
The  form  does  not  contain  a  sep^arate 
disclosure  of  the  minimum  balwce  required 
to  obtain  the  annual  percentage  yield;  the 
tiered-rate  disclosure  provides  that 
information. 

B-9  Sample  Form  (Money  Market  Account 
Advertisement) 

1.  General.  The  advertisement  is  for  a 
tiered-rate  money  market  account  that  uses 
Tiering  Method  A. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Systrai,  januaiy  28, 1994. 
William  W,  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-2505  Filed  2-4-94;  8.45  am] 
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12  CFR  Part  261a 
[Docket  No.  R<08261 

Rules  Regarding  Access  to  Personal 
Information  Under  the  Privacy  Act 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  As  part  of  its  regulatory 
review  and  improvement  process,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  proposing  to 
revise  and  update  its  Rules  Regarding 
Access  to  Personal  Information  Under 
the  Privacy  Act  (Access  Rules). 

DATES:  Comments  should  be  received  by 
March  9, 1994. 

ADDRESSES:  Conunents,  which  should 
refer  to  Docket  No.  R-0826,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  may  also  be 
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delivered  to  the  guard  station  in  the 
Eccles  Building  courtyard  entrance  on 
20th  Street,  NW.  (between  Constitution 
Avenue  and  C  Street,  NVV.)  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 

Except  as  provided  in  the  Board’s  Rules 
Regarding  Availability  of  Information 
(12  CFR  261.8),  comments  received  at 
the  above  address  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Fre^om  of 
Information  Office,  Room  MP-500, 
between  9  a.m.  and  5  p.m.  weekdays. 

FOR  FURTHER  (NFORMATtON  CONTACT: 

Elaine  M.  Boutilier,  Senior  Attorney 
(202/452-2418),  Legal  Division,  Board  of 
Governors  of  the  F^eral  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 
Board’s  Access  Rules  implement  the 
Privacy  Act  of  1974  (5  U.S.C  552a). 

This  proposed  revision  of  the  Board’s 
Access  Rules  is  a  part  of  the  Board’s 
ongoing  program  to  review  and  update 
its  existing  regulations.  There  have  been 
no  substantive  changes  to  the  Privacy 
Act  recently,  accordingly,  there  is  no 
need  for  substantive  changes  to  the 
Board’s  Privacy  Act  Rules.  The  most 
significant  change  propK)sed  to  the 
B^d’s  Privacy  Act  Rules  is  the 
establishment  of  special  procedures  for 
requesting  access  or  amendment  to 
records  maintained  by  the  Board’s 
Office  of  the  Inspector  General,  which 
was  established  in  1989. 

Most  other  proposed  changes  are 
procedural  or  administrative  in  nature. 
The  proposed  regulation  clarifies  that 
the  Secretary  of  &e  Board  is  the  oHicial 
custodian  of  records  with  the  delegated 
authority  to  respond  to  requests  for 
access  or  amendment,  except  for 
requests  for  records  maintained^  the 
Office  of  the  Inspector  General.  The 
duplication  fees  to  be  charged  for 
documents  produced  in  response  to  a 
request  for  access  under  the  Privacy  Act 
are  proposed  to  be  the  same  as  those 
charged  for  documents  produced  in 
response  to  a  request  imder  the  Freedom 
of  Information  Act  (FOIA),  because 
requests  under  the  Privacy  Act  are  likely 
to  be  processed  also  under  FOIA.  (No 
fees  for  search  or  review  are  proposed, 
because  such  fees  are  not  authorized 
under  the  Privacy  Act.) 

The  Board  proposes  to  change  the 
special  procedures  for  release  of 
medical  records  to  clarify  that  release  of 
medical  records  through  a  licensed 
physician  does  not  permit  the  licensed 


physician  to  withhold  the  medical 
records  from  the  requester.  Rather,  the 
licensed  physician  is  expected  to 
provide  access  to  the  m^cal  records 
while  explaining  sensitive  or  complex 
information  contained  in  the  medical 
records. 

Finally,  the  proposed  rule  specifically 
lists  the  Board’s  systems  of  records  that 
are  exempt  from  certain  provisions  of 
the  Privacy  Act  to  the  extent  they 
contain  either  law  enforcement 
information  or  reference  information 
provided  in  confidence.  Following 
adoption  of  this  proposed  rule  in  final 
(after  receipt  and  review  of  comments), 
the  Board  intends  to  review  and  update 
the  Board’s  systems  of  records. 

As  required  by  Regulatory  Flexibility 
Act  (5  U.S.C.  603(b)),  a  “description  of 
the  reasons  why  action  by  the  agency  is 
being  consider^”  and  a  “succinct 
statement  of  the  objectives  or,  and  legal 
basis  for,  the  proposed  rule’’  are  found 
elsewhere  in  this  preamble.  The  Board 

Eroposes  that  the  provisions  in  this  rule 
e  applicable  to  all  persons  submitting 
requests  for  access  to  information  under 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
An  exemption  for  small  entities  is  not 
appropriate  because  the  Privacy  Act 
protects  the  privacy  of  individuals  from 
unauthorized  access  by  any  entity.  This 
proposed  rule  is  not  expected  to  have 
any  significant  impact  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  261a 

Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  261a  is  proposed 
to  be  revised  to  read  as  follows: 

PART  261a— RULES  REGARDING 
ACCESS  TO  PERSONAL 
INFORMATION  UNDER  THE  PRIVACY 
ACT  OF  1974 

Subpart  A— Oener^  Provisions 

Sgc* 

261a.l  Authority  and  purpose. 

261  a.2  Definitions. 

261a.3  Custodian  of  records;  delegations  of 
authority. 

261  a.4  Pees. 

Subpan  B— Procedures  for  Requests  by 
Individuat  to  Whom  Record  Pertains 

Sec. 

261a.5  Request  for  access  to  record. 

261  a.6  Board  procedures  for  responding  to 
request  for  access. 

261a.7  Special  procedures  for  medical 
records. 

261  a.8  Request  for  amendment  to  record. 
261a.9  Agency  review  of  request  for 
amendment  of  record. 

281S.10  Appeal  of  adverse  determination  of 
request  for  access  or  amendment 


Subpan  O— Wsdosuft  to  Person  Other 
than  Iftdtvidual  to  Whom  Record  Pertains 

Sec. 

261a.ll  Restrictions  on  disclosure 
261a.l2  Exceptions. 

Subpan  D— Exempt  Records 

Sec. 

261a.l3  Exemptions. 

Authority:  5  U.S.C  552a. 


Subpan  A — General  Provisions 


§  261a1  Authority  and  purpose. 

(a)  Authority.  This  part  is  issued  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  pursuant  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C  552a)  with 
regard  to  the  maintenance,  protection, 
disclosure,  and  amendment  of  records 
contained  within  systems  of  records 
maintained  by  the  Board. 


§261  a.2  Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Business  day  means  any  day 
except  a  Saturday,  a  Sunday  or  a  legal 
Federal  holiday. 

(b)  Designate  system  of  records 
means  a  system  of  records  maintained 
by  the  Bo^  tliat  has  been  listed  in  the 
Federal  Register  pursuant  to  the 
requirements  of  5  U.S.C  552a(e). 

(c)  Guardkm  means  the  parent  of  a 
minor,  or  the  legal  guardian  of  any 
individual  who  nas  been  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction. 

(d)  Individual  means  a  natural  person 
who  is  either  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

(e)  Maintain  includes  maintain, 
collect,  use,  disseminate,  or  controL 

(f)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  maintained  by  the  Board  that 
contains  the  individual’s  name,  or  the 
identifying  number,  sy’mbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint,  voice 
{Mrint,  or  photograph. 

(g)  Routine  use  means,  with  respect  to 
disclosure  of  a  record,  the  use  of  such 
record  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  it  was 
collected  or  created. 

(h)  System  of  records  means  a  group 
of  any  records  imder  the  control  of  the 
Board  from  which  infcHmation  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  indlvidu^ 
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§  261a.3  Custodian  of  records;  delegations 
of  authority. 

(a)  Custodian  of  records.  The 
Sectary  of  the  Board  is  the  official 
custodian  of  all  records  of  the  Board  in 
the  possession  or  control  of  the  Board. 

(b)  Delegated  authority  of  Secretary. 
With  regard  to  this  regulation,  the 
Secretary  of  the  Board  is  delegated  the 
authority  to: 

(1)  Respond  to  requests  for  access  or 
amendment,  except  for  such  requests 
regarding  systems  of  records  maintained 
by  the  Board’s  Office  of  the  Inspector 
General; 

(2)  Approve  the  publication  of  new 
systems  of  records  and  to  amend 
existing  systems  of  records; 

(3)  File  the  biennial  reports  required 
by  the  Privacy  Act. 

(c)  Delegated  authority  of  designee. 
Any  action  or  determination  required  or 
permitted  by  this  part  to  be  done  by  the 
Secretary  of  the  Board  may  be  done  by 
an  Associate  Secretary  or  other 
responsible  employee  of  the  Board  who 
has  been  duly  designated  for  this 
purpose  by  the  Secretary. 

(d)  Delegated  authority  of  Inspector 
General.  With  regard  to  systems  of 
records  maintained  by  the  Office  of  the 
Inspector  General  (OIG),  the  Inspector 
General  is  delegated  the  authority  to 
respond  to  requests  for  access  or 
amendment. 

§261a4  Fees. 

(a)  Copies  of  records.  Copies  of 
records  requested  pursuant  to  §  261a.5 
of  this  part  shall  be  provided  at  the 
same  cost  charged  for  duplication  of 
records  and/or  production  of  computer 
output  under  §  261.10  of  this  chapter. 

(b)  No  fee.  Documents  may  be 
furnished  without  charge  where  total 
charges  are  less  than  $5. 

(c)  Waiver  of  fees.  In  connection  with 
any  request  by  an  employee,  former 
employee,  or  applicant  for  employment, 
for  records  for  use  in  prosecuting  a 
grievance  or  complaint  of 
discrimination  against  the  Board,  fees 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Freedom  of 
Information  Act)  are  $50  or  less;  but  the 
Secretary  may  waive  fees  in  excess  of 
that  amount. 

Subpart  B — Procedures  for  Requests 
by  Individual  to  Whom  Record  Pertains 

§2618.5  Request  for  access  to  record. 

(a)  Procedures  for  making  request. 

(1)  Any  individual  (or  guardian  of  an 
individual)  other  than  a  current  Board 
employee  desiring  to  learn  of  the 
existence  of,  or  to  gain  access  to,  his  or 
her  record  in  a  designated  systein  of 


records  shall  submit  a  request  in  writing 
to  the  Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 

(2)  A  remiest  by  a  current  Board 
employee  for  that  employee’s  own 
personnel  records  may  be  made  in 
person  during  regular  business  hours  at 
the  Division  of  Human  Resources,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 

(3)  A  request  a  by  current  Board 
employee  for  information  other  than 
personnel  information  may  be  made  in 
person  during  regular  business  hours  at 
the  Freedom  of  Information  Office, 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

(4)  Requests  for  information  contained 
in  a  system  of  records  maintained  by  the 
Board’s  OIG  shall  be  submitted  in 
writing  to  the  Inspector  General,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 

(b)  Contents  of  request.  A  request 
made  pursuant  to  paragraph  (a)  of  this 
section  shall  include  the  following: 

(1)  A  statement  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974; 

(2)  The  name  of  the  system  of  records 
expected  to  contain  the  record  requested 
or  a  concise  description  of  such  system 
of  records: 

(3)  Necessary  information  to  verify  the 
identity  of  the  requester  pursuant  to 
paragraph  (c)  of  this  section;  and 

(4)  Any  other  information  that  may 
assist  in  the  rapid  identification  of  the 
record  for  which  access  is  being 
requested  (e.g.,  maiden  name,  dates  of 
employment,  etc.). 

(c)  Verification  of  identity.  The  Board 
shall  require  proof  of  identity  from  a 
requester  and  reserves  the  right  to 
determine  the  adequacy  of  such  proof. 

In  general,  the  following  shall  be 
considered  adequate  proof  of  identity: 

(1)  For  a  current  Board  employee,  his 
or  her  Board  identification  card;  or 

(2)  For  an  individual  other  than  a 
current  Board  employee,  either: 

(i)  Two  forms  of  identification,  one  of 
which  must  have  a  picture  of  the 
individual  requesting  access;  or 

(ii)  A  notarized  statement  attesting  to 
the  identity  of  the  requester. 

(d)  Verification  of  identity  not 
required.  No  verification  of  identity 
shall  be  required  of  individuals  seeking 
access  to  records  that  are  otherwise 
available  to  any  person  imder  5  U.S.C 
552,  Freedom  of  Information  Act. 

(e)  Request  for  accounting  of  previous 
disclosures.  An  individual  making  a 


request  pursuant  to  paragraph  (a)  of  this 
section  may  also  include  a  request  for 
an  accounting  (pursuant  to  5  U.S.C. 
552a(c))  of  previous  disclosures  of 
records  pertaining  to  such  individual  in 
a  designated  system  of  records. 

§  261  a.6  Board  procedures  for  responding 
to  request  for  access. 

(a)  Compliance  with  Freedom  of 
Information  Act  Every  request  made 
pursuant  to  §  261a.5  of  this  part  shall 
also  be  handled  by  the  Board  as  a 
request  for  information  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  except  that  the  time  limits  set  forth 
in  paragraph  (b)  of  this  section  and  the 
fees  specified  in  §  261a.4  of  this  part 
shall  apply  to  such  requests. 

(b)  Time  limits.  Every  request  made 
pursuant  to  §  261a.5  of  this  part  shall 
be  acknowledged  or,  where  practicable, 
substantially  responded  to  within  10 
business  days  from  receipt  of  the 
request. 

(c)  Disclosure.  (1)  Information  to  be 
disclosed  pursuant  to  this  part  and  the 
Privacy  Act,  except  for  information 
maintained  by  the  Board’s  OIG,  shall  be 
made  available  for  inspection  and 
copying  during  regular  business  hours 
at  the  Board’s  Freedom  of  Information 
Office. 

(2)  Information  to  be  disclosed  that  is 
maintained  by  the  Board’s  OIG  shall  be 
made  available  for  inspection  and 
copying  at  the  OIG. 

(3)  When  the  requested  record  cannot 
reasonably  be  put  into  a  form  for 
individual  inspection  (e.g.,  computer 
tapes),  or  when  the  requester  asks  that 
the  information  be  forwarded,  copies  of 
such  information  shall  be  mailed  to  the 
requester. 

(4)  Access  to  or  copies  of  requested 
information  shall  be  promptly  provided 
after  the  acknowledgement  as  provided 
in  paragraph  (b)  of  this  section,  unless 
good  cause  for  delay  is  communicated 
to  the  requester. 

(d)  Other  authorized  presence.  The 
requester  of  information  may  be 
accompanied  in  the  inspection  of  that 
information  by  a  person  of  the 
requester’s  own  choosing  upon  the 
requester’s  submission  of  a  written  and 
signed  statement  authorizing  the 
presence  of  such  person. 

(e)  Denial  of  request.  A  denial  of  a 
request  made  pursuant  to  §  261a.5  of 
this  part  shall  include  a  statement  of  the 
reason(s)  for  denial  and  the  procedures 
for  appealing  such  denial. 

§  2618.7  Speci8l  procedures  for  medicei 
records. 

Medical  or  psychological  records 
requested  pursuant  to  §  261a.5  of  this 
part  shall  be  disclosed  directly  to  the 
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requester  unless  such  disclosure  could, 
in  the  judgment  of  the  Privacy  Officer, 
in  consultation  with  the  Board’s 
physician,  have  an  adverse  effect  upon 
the  requester.  Upon  such  determination, 
the  information  shall  be  transmitted  to 
a  licensed  physician  named  by  the 
requester,  who  will  disclose  those 
records  to  the  requester  in  a  manner  the 
physician  deems  appropriate. 

§  261a.8  Request  for  amendment  to 
record. 

(a)  Procedures  for  making  request. 

(1)  An  individual  desiring  to  amend  a 
record  in  a  designated  system  of  records 
that  pertains  to  him  or  her  shall  submit 
a  request  in  writing  to  the  Secretary  of 
the  Board  (or  to  the  Inspector  General 
for  records  in  a  system  of  records 
maintained  by  the  OIG)  in  an  envelope 
clearly  marked  “Privacy  Act 
Amendment  Request.” 

(2)  Each  request  for  anrendment  of  a 
record  shall: 

(i)  Identify  the  system  of  records 
containing  the  record  for  which 
amendment  is  requested; 

(ii)  Specify  the  portion  of  that  record 
revested  to  be  amended;  and 

(iii)  Describe  the  nature  of  and 
reasons  for  each  revested  amendment. 

(3)  Each  request  tor  amendment  shall 
be  subject  to  verification  of  identity 
under  the  procedures  set  forth  in  § 
261a.5(c)  of  this  part,  unless  such 
verification  has  already  been  made  in  a 
related  request  for  access  or 
amendment. 

(b)  Burden  of  proof.  The  request  for 
amendment  shall  set  forth  the  reasons 
the  individual  believes  the  record  is  not 
accurate,  relevant,  timely,  or  complete. 
The  burden  of  proof  for  demonstrating 
the  appropriateness  of  the  requested 
amendment  rests  with  the  reouester, 
and  the  requester  shall  provide  relevant 
and  convincing  evidence  in  support  of 
the  request. 

§261a9  Board  review  of  request  tor 
amerKfmeiit  of  record. 

(a)  Time  limits.  The  Board  shall 
acknowledge  a  request  for  amendment 
within  10  business  days  of  receipt  of  the 
request  Such  acknowledgement  may 
request  additional  information 
necessa^  for  a  determination  on  the 
request  for  amendment.  To  the  extent 
possible,  a  determination  upon  a  request 
to  amend  a  record  shall  be  made  within 
10  business  days  after  receipt  of  the 
request. 

(d)  Contents  of  response  to  request  for 
amendment  The  response  to  a  request 
for  amendment  shall  include  the 
following: 

(1 )  The  decision  to  grant  or  deny,  in 
whole  or  in  part,  the  request  for 
amendment;  and 


(2)  If  the  request  is  denied: 

(i)  The  reasons  for  denial  of  any 
portion  of  the  request  for  amendment; 

(ii)  The  requester’s  right  to  appeal  any 
denial;  and 

(iii)  The  procedures  for  appealing  the 
denial  to  the  appropriate  official. 

§  261a10  Appeal  of  adverse  determination 
of  request  for  access  or  amerNfment 

(a)  Appeal.  A  requester  may  appeal  a 
denial  of  a  request  made  pursuant  to  § 
261a.5  or  §  261a.8  of  this  part  to  the 
Board,  or  any  official  designated  by  the 
chairman  of  the  Board,  within  10 
business  days  of  issuance  of  notification 
of  denial.  The  appeal  shall: 

(1)  Be  made  in  writing  to  the 
Secreteuy  of  the  Board,  with  the  words 
"PRIVACY  ACT  APPEAL”  written 
prominently  on  the  first  page; 

(2)  Specify  the  previous  ^ckground 
of  the  request;  and 

(3)  Provide  reasons  why  the  initial 
denial  is  believed  to  be  in  error. 

(b)  Determination.  The  Board  or  an 
official  designated  by  the  Chairman  of 
the  Board  shall  make  a  determination 
with  respect  to  such  appeal  not  later 
than  30  business  days  ^m  its  receipt, 
unless  the  time  is  extended  for  good 
cause  shown. 

(1)  If  the  Board  or  designated  official 
grants  an  appeal  regarding  a  request  for 
amendment,  the  Board  shall  take  the 
necessary  steps  to  amend  the  record, 
and,  when  appropriate  and  possible, 
notify  prior  recipients  of  the  record  of 
the  Bo^’s  action. 

(2)  If  the  Board  or  designated  official 
denies  an  appeal,  the  Board  shall  inform 
the  requester  of  such  determination, 
give  a  statement  of  the  reasons  therefore, 
and  inform  the  requester  of  the  right  of 
judicial  review  of  the  determination. 

(c)  Statement  of  disaavement  (1) 
Upon  receipt  of  a  denim  of  an  appeal 
regarding  a  request  for  amendment,  the 
requester  may  file  a  concise  statement  of 
disagreement  with  the  denial.  Such 
statement  shall  be  maintained  with  the 
record  the  requester  sought  to  amend, 
and  any  disclosure  of  the  record  shall 
include  a  copy  of  the  statement  of 
disagreement. 

(2)  When  practicable  and  appropriate, 
the  Board  shall  provide  a  copy  of  the 
statement  of  disagreement  to  any  person 
or  other  agency  to  whom  the  record  was 
previously  disclosed. 

Subpart  C— Disclosure  to  Person 
Other  than  Incflvklual  to  Whom  Record 
Pertains 

§  261a.l1  Restrictions  on  disclosure. 

No  record  contained  in  a  designated 
system  of  records  shall  be  disclosed  to 
any  person  or  agency  without  the  prior 


written  consent  of  the  individual  to 
whom  the  record  pertains  unless  the 
disclosure  is  authorized  by  §  261a.l2  of 
this  part.* 

§261a.12  Exceptions. 

The  restrictions  oil  disclosure  in  § 
261a.ll  of  this  part  ao  not  apply  to  any 
disclosure: 

(a)  To  those  officers  and  employees  of 
the  Board  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties; 

(b)  That  is  required  under  the 
Freedom  of  Information  Act  (5  U.S.C 
552); 

(c)  For  a  routine  use  listed  with 
respect  to  a  designated  system  of 
records; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13  of 
the  United  States  Code; 

(e)  To  a  recipient  who  has  provided 
the  Board  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transfer!^  in  a  form  that  is  not 
individually  identifiable; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  that  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  government,  or  for 
evaluation  by  the  administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  reco^  has  such 
value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  dvil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the  Board 
spedfying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(h)  To  a  person  pursuant  to  a  showing 
of  compelling  drcumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disdosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(i)  To  either  House  of  Congress,  or.  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 
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(1)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(f). 

Subpart  D — Exempt  Records 

§  261  a.1 3  Exemptions. 

(a)  Information  compiled  for  civil 
action.  Nothing  in  this  regulation  shall 
allow  an  individual  access  to  emy 
information  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proce^ing. 

(b)  Law  enforcement  information. 
PuKuant  to  section  (k)(2)  of  the  Privacy 
Act  of  1974  (5  U.S.C  552a(k)(2)),  the 
Board  has  deemed  it  necessary  to 
exempt  certain  desimated  systems  of 
record  maintained  by  the  Board  from 
the  requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectively,  5 
U.S.C  552a(c)(3).  (d).  (e)(1).  (e)(4)(G), 

(H)  and  (I),  and  (f),  and  §§  261a.5, 

261a.7  and  261a.8  of  this  part. 
Accordingly,  the  following  designated 
systems  of  records  are  exempt  from 
these  provisions,  but  only  to  the  extent 
that  they  contain  investigatory  materials 
compil^  for  law  enforcement  purposes; 

(1)  BGFRS-1  Recruiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Background 
Investigation  Reports. 

(3)  BGFRS-4  General  Personnel 
Records. 

(4)  BGFRS-5  EEO  Discrimination 
Complaint  File. 

(5)  BGFRS-9  Consultant  and  Staff 
Associate  File. 

(6)  BGFRS-16  Regulation  G  Reports. 

(7)  BGFRS-18  Consumer  Complaint 
Information  System. 

(8)  BGFRS-21  Supervisory  Tracking 
and  Reference  System. 

(9)  BGFRS/OIG-1  OIG  Investigatory 
Records. 

(c)  Confidential  references.  Pursuant 
to  section  (k)(5)  of  the  Privacy  Act  of 
1974  (5  U.S.C  552a(k)(5)),  the  Board  has 
deemed  it  necessary  to  exempt  certain 
designated  systems  of  records 
maintained  by  the  Board  from  the 
requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions.  resp>ectively  5 
U.S.C.  552a(c)(3).  (d).  (e)(1),  (e)(4)(G). 
(H)  and  (I),  and  (f),  and  §§  261a. 5, 

261a.7  and  261a.8  of  this  part.  ' 
Accordingly,  the  following  systems  of 
records  are  exempt  from  these 
provisions,  but  only  to  the  extent  that 
they  contain  investigatory  material 
compiled  to  determine  an  individual’s 


suitability,  eligibility,  and  qualifications 
for  Board  employment  or  access  to 
classified  information,  and  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Board  under  a 
promise  of  confidentiality. 

(1)  BGFRS-1  Recruiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Background 
Investigation  Reports. 

(3)  BGFRS-4  General  Personnel 
Records. 

(4)  BGFRS-9  Consultant  and  Staff 
Associate  File. 

(5)  BGFRS-10  General  File  on  Board 
Members. 

(6)  BGFRS-1 1  Official  General  Files. 

(7)  BGFRS-13  General  File  of 
Examiners  and  Assistant  Examiners  at 
Federal  Reserve  Banks. 

(8)  BGFRS-1 4  General  File  of  Federal 
Reserve  Bank  and  Branch  Directors. 

(9)  BGFRS-15  General  Files  of  Federal 
Reserve  Agents,  Alternates  and 
Representatives  at  Federal  Reserve 
Banks. 

(10)  BGFRS/OIG-2  OIG  Personnel 
Records. 

(d)  Criminal  law  enforcement 
information.  Pursuant  to  5  U.S.C. 
552a(j)(2),  the  Board  has  determined 
that  portions  of  the  OIG  Investigatory 
Records  (BGFRS/OIG-1)  shall  be  exempt 
from  any  part  of  the  Privacy  Act  (5 
U.S.C.  S52a).  except  the  provisions 
regarding  disclosure,  the  requirement  to 
keep  an  accounting,  certain  publication 
requirements,  certain  requirements 
regarding  the  proper  maintenance  of 
systems  of  records,  and  the  criminal 
penalties  for  violation  of  the  Privacy 
Act,  respectively,  5  U.S.C.  552a(b), 

(c)(1),  and  (2),  (e)(4)(A)  through  (F), 

(e)(6).  (e)(7),  (e)(9).  (e)(10).  (e)(ll)  and 
(i).  This  designated  system  of  records  is 
maintained  by  the  OIG,  a  Board 
component  that  performs  as  its 
principal  function  an  activity  pertaining 
to  the  enforcement  of  criminal  laws,  and 
the  exempt  portions  of  the  records 
consist  ofi 

(1)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged 
offenders; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 


Board  of  Governors  of  the  Federal  Reserve 
System.  February  1, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-2667  Filed  2-4-94;  8:45  am] 
BtLUNQ  CODE 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Leverage 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  SBA  proposes  regulations  that 
would  exempt  non-Leveraged  Licensees 
from  certain  regulations  primarily 
intended  to  safeguard  SBA’s  interests  as 
a  creditor  of,  guarantor  of,  and/or 
investor  in.  Leveraged  Licensees. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  no  later 
than  March  9, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to;  Robert  D.  Stillman,  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  suite  6300; 

409  3rd  Street  SW.,  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Klapp,  Acting  Director,  Office 
of  Program  Development;  Telephone 
(202)  205-6515. 

SUPPLEMENTARY  INFORMATION:  Section 
408(d)  of  Public  Law  102-366 
(September  4, 1992)  directs  SBA  to 
review  and  to  revise  those  regulations 
intended  to  provide  for  the  “safety  and 
soundness”  of  Leveraged  Licensees, 
with  a  view  towards  exempting  non- 
Leveraged  Licensees  from  compliance 
with  inappropriate  regulations. 

Accordingly,  SBA  has  identified  7 
areas  of  its  regulations  where  some 
exemptions  to  certain  provisions  could 
be  made.  Three  regulatory  changes  that 
would  distinguish  between  Leveraged 
and  non-Leveraged  Licensees  have 
already  been  proposed.  See  58  FR  41882 
at  41894  and  41896,  August  5, 1993, 

In  selecting  those  areas  in  which 
regulatory  relief  could  be  granted,  SBA 
tried  to  balance  two  objectives;  (1)  To 
insure  that  SBIC  investing  promotes  the 
“flow  of  private  equity  capital  and  long¬ 
term  loan  funds  which  small-business 
concerns  need  for  the  sound  financing 
of  their  business  operations  and  for  their 
growth,  expansion,  and  modernization”; 
and  (2)  to  reduce  the  financial  risk  to 
the  Government  that  arises  from  its 
guarantees  or  purchases  of  Leverage. 

If  an  SBIC  has  no  Leverage,  the 
Government  is  obviously  not  at 
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financial  risk.  Therefore,  in  many 
instances,  relief  from  certain  regulations 
can  be  provided.  SBA  therefore 
proposes  to  provide  exemptions  to  non- 
Leveraged  Licensees  from  compliance 
with  certain  sections  that  are  discussed 
below.  It  should  be  clearly  understood, 
however,  that  a  Licensee  that  has 
availed  itself  of  the  exemptions 
proposed  to  be  extended  to  non- 
Leveraged  Licensees  must  bring  itself 
into  compliance  with  all  applicable 
regulations  before  any  Leverage  may  be 
extended:  and  no  Leverage  will  be 
extended  on  the  basis  of  a  Licensee’s 
promise  to  bring  itself  into  compliance 
subsequently. 

Under  §  107.709,  changes  in  the 
compensation  of  an  SBIC’s  managers 
now  require  advance  approval  by  SBA. 
SBA’s  underlying  concern  is  the  risk  to 
its  position  as  an  investor  in  or 
(contingent)  creditor  of  the  Licensee  as 
the  result  of  dissipation  of  assets 
through  the  payment  of  compensation 
that  may  be  excessive  relative  to  the  size 
of  an  SBIC.  However,  without  Leverage 
funds  at  risk,  SBA  would  not  be  as 
concerned  about  levels  of  compensation 
so  long  as  required  minimum  capital 
levels  were  maintained.  Accordingly,  a 
non-Leveraged  Licensee  would  not  be 
required  to  obtain  SBA’s  prior  approval 
for  its  compensation  arrangements; 
however,  all  compensation  agreements 
and  changes  therein  would  be  required 
to  be  reported  for  subsequent  approval 
pursuant  to  §  107.1004(a). 

Section  107.710  imposes  limitations 
on  the  expenditures  a  Licensee  may 
make  for  the  maintenance  and 
preservation  of  physical  assets  acquired 
in  connection  with  the  liquidation  of  a 
Portfolio  asset,  including  payments  of 
mortgage  interest,  principal,  and  taxes. 
SBA  proposes  to  exempt  non-Leveraged 
Licensees  from  the  requirement  of  SBA 
approval  for  such  expenditures,  and  to 
leave  the  determination  to  make  such 
expenditures  entirely  to  the  discretion 
of  the  non-Leveraged  Licensee’s 
managers. 

The  minimum  Private  Capital  levels 
of  $2.5  million  for  section  301(c) 
companies  and  $1.5  million  for  section 
301(d)  companies  are  floors  established 
by  the  Act.  If  a  Licensee  has  no 
Leverage,  SBA  is  not  at  financial  risk  if 
Private  Capital  is  reduced.  Accordingly, 
§  107.802  is  proposed  to  be  amended  so 
that  non-Leveraged  Licensees  may  have 
voluntary  decreases  in  Private  Capital  as 
long  as  they  do  not  drop  below  the 
applicable  statutory  minimum. 

Licensees  which  are  liquidating  in 
accordance  with  a  plan  previously 
approved  in  writing  by  SBA  may 
decrease  private  capital  without 
restriction.  All  decreases  in  private 


capital  for  non-leveraged  licensees  shall 
still  be  reported  to  SBA  pursuant  to 
§  107.1004(a). 

Under  §  107.904(a)  SBA’s  prior 
written  approval  is  presently  required 
whenever  a  Licensee  disposes  of  assets, 
including  assets  acquired  in  liquidation, 
by  transfer  to  an  Associate  (except  as  a 
dividend);  and  SBA’s  approval  is 
conditional  upon  a  showing  that  the 
proposed  terms  of  disposal  are  no  less 
favorable  to  the  Licensee  than  are 
elsewhere  obtainable.  The  need  for  such 
a  restriction  is  obvious  when  SBA  is  at 
risk  as  a  guarantor,  creditor,  or  investor. 
When  no  such  risk  to  SBA  exists,  the 
need  for  the  restriction  disappears. 

Compliance  With  Executive  Orders 
12866, 12612,  and  12778,  and  With  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  will  not  be  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866 
because,  if  promulgated  as  final,  it  is  not 
likely  to  have  an  annual  impact  on  the 
national  economy  of  $100  million  or 
more,  and,  for  purposes  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  it  will  not  have  a  signiHcant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

This  rule^is  proposed  pursuant  to  a 
statutory  mandate  (Section  408(d)  of 
Pub.  L.  102-366)  direction  SBA  to 
review  its  regulations  and  to  exempt 
non-Leveraged  Licensees  from 
compliance  with  those  regulations 
primarily  intended  to  insure  the  safety 
and  soundness  of  Leveraged  Licensees. 

'The  potential  benefits  of  this 
proposed  regulation  have  been  set  forth 
in  the  discussion  above,  imder 
Supplementary  Information. 

TThe  potential  cost  of  this  proposed 
regulation  cannot  be  quantified  or 
estimated. 

SBA  is  not  aware  of  reasonably 
feasible  alternatives  to  this  proposed 
rule. 

Executive  Order  12612 

SBA  certifies  that  this  proposed 
regulation  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

Executive  Order  12278 

For  the  purposes  of  Executive  Order 
12278,  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  Section  2  of  that  Order. 


Paperwork  Reduction  Act 

This  proposed  regulation,  if  adopted 
as  final,  will  not  impose  any  new 
record-keeping  requirement. 

Catalog  of  Federal  Domestic  Assistance 
Program  59.011,  Small  Business 
Investment  Companies 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business,  Reporting  and 
record-keeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
107  of  Title  13,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows; 

Authority:  15  U.S.C  681  et  seq.;  683; 

687(c);  687b;  687d;  687g;  687m. 

2.  Section  107.709  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 07.709  Investment  Adviser/Manager. 

(a)  General.  A  Licensee  may  employ 
an  Investment  Adviser/Manager  as 
defined  in  §  107.3,  subject  to  the 
supervision  of  the  Licensee’s  Board  of 
Directors  or  general  partner(s).  Services 
performed  may  include  management 
and  operating  activities.  The  contract 
shall  specify  the  services  to  be  rendered 
to  the  Licensee  and  to  Portfolio 
Concerns,  and  the  basis  for  computation 
of  compensation.  Such  contract  shall 
therefore  be  approved  annually  by  the 
Board  of  Directors  or  principals  of  the 
Licensee.  In  the  case  of  a  Licensee  with 
outstanding  Leverage,  the  proposed 
contract,  or  any  material  change  to  a 
previously-approved  contract,  shall  be 
submitted  to  SBA  for  SBA’s  prior 
written  approval;  any  doubt  regarding 
the  materiality  of  a  change  shall  be 
resolved  by  submission  to  SBA. 
Licensees  with  no  outstanding  Leverage 
shall  submit  all  such  contracts,  or 
material  changes,  to  SBA  within  30  days 
of  execution  for  postapproval,  pursuant 
to  §  107.1004. 

***** 

3.  Section  107.710  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

§  1 07.71 0  Assets  in  liquidation. 

***** 

(b)  Preservation  of  assets.  (1)  Any 
Licensee  may  incur  reasonably 
necessary  expenses  for  maintenance  of 
such  assets.  Additional  exp>enses  may 
also  be  incurred  for  the  purpose  of 
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rendering  such  assets  saleable,  and  for 
the  payment  of  prior  mortgage  interest 
and/or  principal,  taxes,  arid  necessary 
insurance  coverage.  The  right  of  a 
leveraged  Licensee  to  incur  such 
additional  expenses  is  subject  to  the 
restrictions  set  forth  hereafter  in 
paragraphs  (b)(2),  (bK3),  and  (c)  of  this 
section,  which  are  inapplicable  to 
unleveraged  Licensees. 
***** 

4.  Section  107.802  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 07.602  Voluntary  capital  decrease. 

(a)  General.  No  Licensee  may  reduce 
its  IVivate  Capital  below  an  amount  that 
is  the  higher  of  either  the  minimum 
required  by  the  Act  or  regulations,  or 
the  amount  necessary  to  prevent  the 
Licensee  from  having  outstanding 
Leverage  in  excess  of  the  limitations  set 
forth  in  Section  303  of  the  Act. 

(b)  Leveraged  licensees.  Subject  to  the 
restrictions  in  paragraph  (a)  of  this 
section,  a  Leverag^  Licensee  may 
voluntarily  reduce  its  Private  Capital  in 
an  amount  not  in  excess  of  2  percent 
thereof  in  one  of  its  fiscal  years.  No 
voluntary  reduction  of  Private  Capital  in 
excess  of  2  percent  in  any  one  of  the 
Licensee’s  fiscal  years  is  permitted 
without  SBA’s  prior  written  approval. 

(c)  Unleveraged  licensees.  Subject  to 
the  restriction  set  forth  in  paragraph  (a) 
of  this  section,  an  unleveraged  Licensee 
may  voluntarily  reduce  its  Private 
Capital  to  the  applicable  minimum 
specified  by  the  Act  or  this  part,  but  any 
such  reduction  shall  be  reported  to  SBA 
within  30  days. 

5.  Section  107.904  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§107.904  Disposition  of  assets  to 
Licensee's  Associates  or  to  competitors  of 
Portfolio  Concern. 

(a)  Sale  to  Associate.  Without  prior 
written  permission  firom  SBA,  a 
Leveraged  Licensee  shall  not  dispose  of 
assets  (including  assets  in  liquidation) 
to  any  Associate.  As  a  prerequisite  to 
such  permission,  a  Leveraged  Licensee 
must  demonstrate  that  the  propiosed 
terms  of  disposal  are  no  less  favorable 
to  it  than  are  obtainable  elsewhere. 
Provided,  however,  That  a  Licensee 
without  Leverage  need  not  obtain 
permission  from  SBA. 
***** 

Dated:  January  13, 1994. 

Erskinc  B.  Bowies, 

Administrator. 

[FR  Doc.  94-2677  Filed  2-4-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Chapter  I 

[Summary  Notice  No.  PR-94-3] 

Summary  of  Petitions  Received; 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
W  rulem^ing  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petition  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public’s  awareness  of,  and  participation 
in,  this  aspect  of  FAA’s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
April  8, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 

Federal  Aviation  Administration,  Office  of 
the  Chief  Counsel,  Attn;  Rules  Docket 

No. _ ,  800  Independence 

Avenue,  SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 


Issued  in  Washington,  DC  on  January  31, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.:  26864. 

Petitioner:  Grant  W.  Young. 

Regulations  Affected:  14  CFR  121, 125, 
127,  and  135. 

Description  of  Rulechange  Sought:  To 
require  operators  and  third  party 
maintenance  facilities  to  use 
standardized  forms  when  performing 
routine  and  non-routine  maintenance 
at  the  C-check  level  and  above. 
Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  the  enormous 
variation  in  methods  and  forms  leads 
to  extreme  difficulty  in  comparative 
analysis;  and  that  by  standardizing 
the  forms,  the  ability  to  draw 
meaningful  conclusions  will  be 
significantly  improved,  thereby 
enhancing  safety  and  FAR 
compliance. 

(FR  Doc.  94-2683  Filed  2-4-94;  8:45  ami 
BILUNQ  COOE  4910-13-M 

14  CFR  Part  39 
[Docket  No.  93-NM-1 94-AD] 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-8-100  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DCVT, 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain  de 
Havilland,  Inc.,  Model  DHC-8-100  and 
-300  series  airplanes,  that  currently 
requires  inspection  to  detect  cracks  of 
the  upper  drag  strut  trunnion  fittings  of 
the  nose  landing  gear,  inspection  to 
verify  tightness  of  the  fitting  attachment 
bolts,  and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  This  action 
would  require  a  terminating 
modification  that  would  eliminate  the 
need  for  repetitive  inspections;  and 
would  limit  the  applicability  of  the  rule. 
This  proposal  is  prompted  by  the 
development  of  a  modification  that 
positively  addresses  the  identified 
unsafe  condition.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  upper  drag  strut 
trunnion  fittings  of  the  nose  landing 
gear,  which  could  lead  to  collapse  of  the 
nose  landing  gear. 

DATES:  Comments  must  be  received  by 
April  4, 1994.  ' 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
194-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-194-AD.”  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-194-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

On  April  15, 1993,  the  FAA  issued 
AD  93-08-03,  Amendment  39-8550  (58 
FR  25549,  April  27, 1993),  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
and  -300  series  airplanes,  to  require 
inspection  to  detect  cracks  of  the  upper 
drag  strut  trunnion  fittings  of  the  nose 
landing  gear,  inspection  to  verify 
tightness  of  the  fitting  attachment  bolts, 
and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  That  action  was 
prompted  by  reports  of  cracks  detected 
in  two  trunnion  fittings  which  retain 
'and  support  the  nose  landing  gear  upper 
drag  link.  Studies  indicate  that  these 
fittings  have  a  low  fatigue  life.  Initial 
investigations  revealed  that  ground 
handling  caused  higher  loads  than 
initially  predicted,  primarily  due  to 
towing  of  the  airplane.  Cracked 
trunnion  fittings  may  be  further 
aggravated  by  loose  fasteners  (loose 
nuts,  washers,  and  bolts).  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  upper  drag  strut 
trunnion  fittings  of  the  nose  landing 
gear,  which  could  lead  to  collapse  of  the 
nose  landing  gear. 

Since  issuance  of  that  AD,  the 
manufacturer  has  designed  a 
modification  of  the  nose  landing  gear 
drag  link  trunnion  fittings  and  fasteners 
that  will  significantly  improve  the 
fatigue  life  of  these  parts  and  should 
eliminate  the  possibility  of  cracked 
fittings.  De  Havilland  has  issued  Service 
Bulletin  S.B.  8-53-45,  dated  July  12, 
1993,  that  describes  procedures  for 
installation  of  Modification  8/1880, 
which  entails  replacing  both  currently- 
installed  upper  drag  strut  trunnion 
fittings  and  fasteners  of  the  nose  landing 
gear  with  new,  improved  upper  drag 
strut  trunnion  fittings  and  new 
fasteners,  and  installation  of  a  new 
sensor  bracket.  Installation  of  new 
fasteners  will  secure  the  fittings.  The 
grease  nipple  in  each  new  fitting  is 
installed  at  an  angle  to  the  horizontal  to 
allow  easier  access  for  lubrication. 
Transport  Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada,  has 
approved  this  service  bulletin,  but  it  has 
not  classified  it  as  mandatory. 

The  FAA  has  reviewed  Modification 
8/1880  and  has  determined  that 
implementation  of  this  modification 


will  positively  address  the  unsafe 
condition  identified  as  failure  of  the 
upper  drag  strut  trunnion  fittings  of  the 
nose  landing  gear,  which  could  lead  to 
collapse  of  the  nose  landing  gear. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  Aviation  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-08-03  to  continue  to 
require  inspection  to  detect  cracks  of  the 
upper  drag  strut  trunnion  fittings  of  the 
nose  landing  gear,  inspection  to  verify 
tightness  of  the  fitting  attachment  bolts, 
and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  Additionally,  the 
proposed  AD  would  require 
incorporation  of  Modification  8/1880. 
When  accomplished,  this  modification 
would  terminate  the  need  for  the 
currently  required  inspections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Additionally,  the  proposed  AD  would 
limit  the  applicability  of  the  rule  to 
exclude  those  airplanes  on  which 
Modification  8/1880  has  been 
accomplished  previously.  The 
manufacturer  has  installed  Modification 
8/1880  on  airplanes  having  serial 
numbers  385  and  subsequent  prior  to 
delivery.  Airplanes  so  modified  are  not 
subject  to  the  unsafe  condition 
addressed  by  this  proposed  AD. 

The  FAA  estimates  that  125  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $1,860  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$294,375,  or  $2,355  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
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action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
[federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  imptact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8550  (58  FR 
25549,  April  27, 1993),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

De  Havilland,  Inc.:  Docket  93-NM-194-AD. 
Supersedes  AD  93-08-03,  Amendment 
39-8550. 

Applicability:  Model  DHC-8-102,  -103, 
-301,  -311,  and  -314  series  airplanes  on 
which  Modification  8/1880  (as  described  in 
de  Havilland  Service  Bulletin  S.B.  8-53-45, 
dated  )uly  12. 1993)  has  not  been 
accomplished;  certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  upper  drag  strut 
trunnion  fittings  of  the  nose  landing  gear, 
which  could  lead  to  collapse  of  the  nose 
landing  gear,  accomplish  the  following: 

(a)  Within  500  landings  after  May  27,  1993 
(the  effective  date  of  AD  93-08-03, 
Amendment  39-8550],  unless  accomplished 
within  the  last  500  landings,  conduct  a  visual 
inspection  of  both  upper  drag  strut  trunnion 
fittings  of  the  nose  landing  gear  to  detect 
cracks;  and  conduct  an  inspection  of  the 
fitting  attachment  bolts  to  verify  tightness;  in 
accOTdance  with  de  Havilland  DHC-8  Alert 
Service  Bulletin  S.B.  A8-53-40,  Revision  ‘A’, 
dated  June  12, 1992;  or  Revision  ‘B’,  dated 
February  24, 1993. 

(1)  If  no  crack  is  detected  in  the  upper  drag 
strut  trunnion  fittings  of  the  nose  landing 
gear,  and  no  looseness  is  detected  in  the 
fitting  attachment  bolts,  repeat  the 
inspections  at  intervals  not  to  exceed  1.000 
landings  until  the  modification  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(2)  If  any  crack  is  detected  on  either  fitting, 
prior  to  further  flight,  replace  both  fittings 
with  confirmed  crack-frm  fittings  in 
accordance  with  the  service  bulletin.  After 
such  replacement,  the  inspections  required 
by  this  paragraph  must  continue  at  intervals 
not  to  exceed  1 4)00  landings  until  the 
modification  rrauired  by  paragraph  (b)  of  this 
AD  is  accomplisWd. 

(3)  If  any  fitting  attachment  bolt  is  found 

to  be  loose  during  the  initial  inspection,  prior 
to  further  flight,  replace  the  fasteners  (nut, 
washer,  and  bolt)  that  secure  the  fitting,  in 
accordance  with  the  service  bulletin.  After 
such  replacement,  the  inspections  required 
by  this  paragraph  must  continue  at  intervals 
not  to  exceed  1,000  landings  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(4)  If  any  fastener  is  found  to  be  loose 
during  any  repetitive  inspection  required  by 
this  AD,  prior  to  further  flight,  tighten  the 
bolt  to  the  value  specified  in  the  service 
bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  install  Modification  8/1880 
(which  entails  replacing  both  of  the 
currently-installed  upper  drag  strut  trunnion 
fittings  and  fasteners  of  the  nose  landing  gear 
with  new,  improved  upper  drag  strut 
trunnion  fittings  and  new  fasteners,  and 
installing  a  new  sensor  bracket),  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-53-45.  dated  July  12, 1993. 
Installation  of  this  modification  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

(c)  Installation  of  Modification  8/1880,  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-53—45,  dated  July  12, 1993, 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  edification  Office  (ACX)),  ANE-170, 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  t^intenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACQ 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
1, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Aircraft  Certification 
Service. 

(FR  Doc.  94-2658  Filed  2-4-94;  8:45  am) 
BILUNC  CODE  4910-1 S-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-10] 

Proposed  Revocation  of  the 
Sacramento,  Mather  AFB,  CA,  Class  C 
and  Class  E  Airspace  Areas  and 
Revision  of  the  Sacramento,  McClellan 
AFB,  CA,  Class  C  Airspace  Area  and 
the  Sacramento  Executive  Airport,  CA, 
Class  D  Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revoke  the  Class  C  and  Class  E  airspace 
areas  at  Mather  Air  Force  Base  (AFB), 
Sacramento,  CA,  due  to  the  closure  of 
Mather  AFB  on  May  15, 1993,  This 
proposed  rule  would  also  alter  the 
Sacramento,  McClellan  AFB.  CA,  Class 
C  airspace  area  to  encompass  part  of  the 
airspace  previously  delegated  to  Mather 
AFB.  This  propos^  would  alter  the 
Sacramento  Executive  Airport.  CA. 

Class  D  airsi>ace  area  designation  by 
removing  all  references  to  the 
Sacramento  Mather  AFB. 

DATES:  Comments  must  be  received  on 
or  before  March  28, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Federal  Aviation  Administration, 

Office  of  the  Chief  Counsel, 

Attention;  Rules  Docket  [AGC-2001. 

Airspace  Docket  NO.  93-AWA-lO, 

800  Independence  Avenue,  SW.. 

Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Ofiice  of  the  Chief 
Counsel,  room  916,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

An  informal  dodtet  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
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Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Ajr  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 

Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  MFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Dodcet  No.  93- 
AWA-10.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commrmications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  dodiet. 

Availability  of  NPRhTs 

Any  person  may  obtain  a  copy  of  this 
notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afiairs,  Attention:  Pubhc  Inquiry 
Center.  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  Qass  C  and  Class  E  airspace 
areas  at  Mather  AFB,  Sacramento,  CA, 
due  to  the  closure  of  Mather  AFB  on 
May  15. 1993.  This  proposed  rule  would 
also  alter  the  Sacramento,  McClellan 
AFB,  CA,  Class  C  airspace  area  to 
encompass  part  of  the  airspace 
previously  delegated  to  Mather  AFB. 

This  proposal  would  alter  the 
Sacramento  Executive  Airport,  CA, 

Class  D  airspt^^  area  designation  by 
removing  all  references  to  the 
Sacramento  Mather  AFB.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  C,  D,  and  E  airspace  designations 
are  published  in  paragraphs  4000, 5000, 
and  6003,  respectively,  of  FAA  Order 
7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Qass  C,  D,  and  E  airspace  designations 
listed  in  this  document  would  be 
subsequently  removed  or  published,  as 
appropriate,  in  the  Order. 

Regulatory  Evahiatiaa  Summary 

The  FAA  has  determined  that  this 
proposed  rule  is  not  a  “significant 
regulatory  action”,  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review),  llie  anticipated 
costs  and  benefits  associated  with  this 
proposed  rule  are  summarized  below. 

This  proposed  rule  would  revoke  the 
Mather  Air  Force  Base  (AFB)  Class  C 
and  Qass  E  airspace  areas  at 
Sacramento,  CA.  due  to  the  closure  of 
Mather  AFB  on  May  15, 1993.  In 
addition,  this  proposed  rule  would 
accomplish  two  other  objectives.  First,  it 
would  alter  the  Sacramento  Executive 
Airport,  CA,  Class  D  airspace  area 
designation,  by  removing  all  references 
to  the  Sacramento  Mather  AFB.  Second, 
it  would  modify  the  McClellan  AFB 
Class  C  airspace  area,  at  Sacramento, 

CA,  by  expanding  the  boundaries  to  the 
south.  This  modification  would  be 
necessary  to  prevent  a  potential 
deterioration  of  safety  that  could  result 
from  greater  mixing  of  visual  flight  rules 
(VFR)  operations  and  instrument  flight 
rules  (n^)  operations  once  the  Qass  C 
airspace  area  at  Mather  AFB  is  revoked. 
The  FAA  has  determined  that  the 
revocation  of  the  Qass  C  airspace  area 
at  Mather  AFB  would  reduce  the  Class 
C  airspace  area  and  expose  the  arrival 
flow  of  air  traffic  to  the  McQellan  AFB 
to  more  potentially  conflicting  VFR 
traffic. 


The  Class  C  airspace  area  concept 
(like  that  for  Class  B  airspace,  thoi^  to 
a  lesser  extent)  was  developed  to  r^uce 
the  likelihood  of  midair  collisions  in  the 
congested  airspace  surroimding  large 
airports  in  whkdi  large  tuihine-povrared 
aircraft  are  mixing  with  smaller  aircraft 
of  varying  performance  characteristics. 

In  addition.  VFR  and  OPR  aircraft  are 
also  mixing.  As  this  complexity 
increases,  so  does  the  potential  for 
midair  collisions.  This  type  of  condition 
warrants  an  expansion  of  Class  C 
airspace. 

Tne  primary  benefit  of  this  proposed 
rule  is  that  it  would  ensure  that  the 
current  level  of  aviation  safety  remains 
intact.  The  termination  of  the  Mather 
AFB  Class  C  airspace  area  would  permit 
transiting  VFR  aircraft  to  fly  closer  to 
McClellan  AFB  without  entering  the 
Class  C  airspace  area.  In  order  to 
minimize  potential  conflicts  with  traffic 
intending  to  land  or  take  off  from  the 
airport,  the  FAA  has  concluded  that  the 
Class  C  airspace  area  at  McClellan  AFB 
should  be  expanded  to  the  south. 

This  proposed  rule  would  have  a 
positive  impact  on  operational 
efficiency  by  allocating  additional 
airspace  to  users  who  choose  to  avoid 
the  Class  C  airspace  area.  The 
revocation  of  the  Qass  C  airspace  area 
at  Mather  AFB  would  significantly 
contract  the  Qass  C  airspace  area  in  the 
vidnity  of  McQellan  ATO.  Aircraft 
operators  who  previously 
drcumnavigat^  the  Mather  AFB  Qass 
C  airspace  area  would  be  able  to  fly  in 
this  airspace  without  contading  ATC  or 
having  to  satisfy  assodated  avionics 
requirements.  The  planned  expansion  in 
the  McQellan  AFB  Qass  C  airspace  area 
would  involve  some  of  the  airspace  that 
formerly  belonged  to  the  Math^  Qass  C 
airspace  area.  Therefore,  no  additional 
airspace  would  be  converted  into  Qass 
C  airspace. 

This  proposed  rule  would  not  impose 
additional  administrative  cost  on  the 
FAA  for  either  personnel  or  equipment. 
The  additional  operations  wcxkloed  the 
proposed  rule  is  expeded  to  generate 
can  be  handled  witn  current  personnel 
and  equipment  resources  in  place  at  the 
McQellan  AFB,  CA,  Qass  C  airspace 
area.  Another  potential  cost  to  the  FAA 
assodated  with  the  proposed  rule 
would  be  the  revision  of  aeronautical 
charts  to  refled  the  change  in  airspace 
around  McClellan  AFB.  The  change 
would  be  incorporated  during  the 
routine  updating  and  printing  of  the 
charts,  however,  so  that  all  costs 
assodated  with  printing  aeronautical 
charts  are  assumed  to  be  a  normal  cost 
of  doing  business. 

This  proposed  rule  is  not  expeded  to 
impose  any  incremental  costs  on  users 
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to  the  McClellan  AFB,  CA,  Class  C 
airspace  area.  This  assessment  is  based 
on  the  fact  that  the  proposed  rule  would 
only  modify  the  McClellan  AFB,  CA, 
Class  C  airspace  area  by  expanding  it  to 
the  south  of  McClellan  AFB.  This 
additional  airspace  would  be  taken  from 
the  Mather  AFB  Class  C  airspace  area. 
Any  users  of  this  airspace  (i.e.,  pilot 
schools,  air  taxi  operators,  general 
aviation  (GA)  operators)  would  be  able 
to  continue  their  flying  practices  in  the 
same  manner  as  before.  Thus,  the 
proposed  rule  would  not  adversely 
affect  these  airspace  users. 

This  proposed  rule  would  not  impose 
any  costs  on  either  the  FAA,  the 
aviation  community,  or  society. 

.  Although  the  FAA  concludes  that  this 
propos^  rule  would  not  have  an  impact 
on  safety  other  than  to  ensure  the 
maintenance  of  current  levels,  the  rule 
proposed  is  expected  to  promote  the 
efficiency  of  operations.  Thus,  the  FAA 
contends  that  this  proposed  rule  is  cost- 
beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  uimecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  *‘a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.”  The  typ>es  of  small  entities  that 
would  be  potentially  affected  by  the 
implementation  of  the  proposed  rule  are 
air  taxi  operators  and  pilot  schools. 

Neither  air  taxi  operators  nor  pilot 
schools  would  be  impacted  by  this 
planned  expansion.  This  assessment  is 
based  on  the  fact  that  this  expansion 
would  capture  some  of  the  airspace  that 
was  previously  included  in  the  Mather 
AFB  Class  C  airspace  area.  Current  users 
of  this  airspace  would  be  able  to 
continue  to  do  so  in  the  same  manner 
as  before.  Thus,  there  would  be  no 
incremental  cost  impact  on  these 
operators  as  a  result  of  this  proposed 
rule. 


International  Trade  Impact  Assessment 

This  proposed  rule  would  not  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries  because  the  proposed 
rule  would  neither  impose  costs  on 
aircraft  operators  nor  aircraft 
manufacturers  (U.S.  or  foreign). 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  16, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows; 

Paragraph  4000 — Subpart  C-Class  C 
Airspace 

***** 

AWP  CA  C  Sacramento,  Mather  AFB,  CA 
(Removed] 

AWP  CA  C  Sacramento,  McClellan  AFB,  CA 
[Revised] 

Sacramento.  McClellan  AFB,  CA 
(lat  38'’40'04"N..  long.  12T‘24'02"W.) 
Sacramento  Metropolitan  Airport,  CA 
(lat.  38“41'44"N..  long.  121*35'27"W.) 

Rio  Linda  Airport,  CA 
(lat.  38“40'34'TM.,  long.  121*26'44"W.) 

That  airspace  extending  ppward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  McClellan  AFB, 


excluding  that  airspace  within  an  area 
bounded  by  a  line  begiiming  at  a  point  where 
the  321*  bearing  from  McClellan  AFB 
intersects  the  5-mile  radius  of  McClellan 
AFB;  thence  southeasterly  via  the  321* 
bearing  to  a  point  where  it  intersects  the  007* 
bearing  from  Rio  Linda  Airport  and  thence 
direct  to  the  point  where  the  187*  bearing 
from  the  Rio  Linda  Airport  intersects  the 
215*  bearing  from  McClellan  AFB  and  thence 
southwesterly  via  the  215*  bearing  to  the  5- 
mile  radius  of  McClellan  AFB;  and  the 
airspace  extending  upward  from  1,600  feet 
MSL  to  4,100  feet  MSL  within  a  10-mile 
radius  of  McClellan  AFB  to  the  points  where 
the  10-mile  radius  intercepts  the  10-mile 
radius  of  the  Sacramento  Metropolitan 
Airport,  CA,  Class  airspace  area.  - 
***** 

Paragraph  5000 — Subpart  D-Class  D 
Airspace 

***** 

AWP  CA  D  Sacramento  Executive  Airport, 

CA  (Revised] 

Sacramento  Executive  Airport,  CA 
(lat.  38*30'45"N.,  long.  121*29'37"W.) 
Sacramento  VORTAC,  CA 
(lat.  38*26'37"N.,  long.  121*33'06  "W.) 
Sacramento  McClellan  AFB,  CA 
(lat.  38“40'04"N.,  long.  121*24'02"W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Sacramento 
Executive  Airport  and  within  1.8  miles  each 
side  of  the  Sacramento  VORTAC  032*  radial, 
extending  from  the  4.3-mile  radius  southwest 
of  the  VORTAC,  excluding  that  airspace 
within  the  Sacramento  McClellan  AFB,  CA, 
and  the  Sacramento  Metropolitan  Airport, 
CA,  Class  C  airspace  areas. 
***** 

Paragraph  6003 — Subpart  E-Class  E 
airspace  areas  designated  as  an  extension  to 
a  Class  C  surface  area 

***** 

AWP  CA  E3  Sacramento,  Mather  AFB,  CA 
(Removed] 

***** 

Issued  in  Washington,  DC,  on  (anuary  27, 
1994. 

Willis  C.  Nelson, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

BILUNQ  CODE  4«10-13-M 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Chapter  VI 

Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  February  14-15, 1994  from  9  am^ 
to  5  pm. 

ADDRESSES:  The  Washington  Marriot 
Hotel.  1221  22nd  Street  NW., 
Washington,  DC  (202)  872-1500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  OfBce  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.  (room  4082, 
ROB-3).  Washington,  DC  20202-5100, 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  am  and  8  pm. 
Eastern  time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  Sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-468,  as 
amended;  5  U.S.C.  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 


The  meeting  is  open  to  the  public. 

The  agenda  will  include  the  following 
items; 

— Review  of  Meeting  Summary 
— Adoption  of  Protocols 
— Set  ^blic  Participation  Time 
— Other  Preliminary  Business 
— School  Participation  (3rd  Year) 

— Loan  Origination  (2nd  Year  and 
Beyond) 

— Borrower  Provisions 
— Additional  Topics  that  Fit  With 
Preceding  Topics 
— Set  Agenda  for  March  Meeting 
This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  a  delay  in  the  collection  and 
transmission  of  information  for  the 
agenda. 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082,  ROB-3,  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  am  and  5  pm  weekdays,  except 
Federal  holidays. 

Dated;  January  30, 1994. 

David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 
(FR  Doc.  94-2650  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  4000-01-M 


34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee 
Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  imder  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  February  16-17, 1994  from  9  am 
to  5  pm. 

ADDRESSES:  The  Washington  Marriott 
Hotel,  1221  22nd  Street  NW., 
Washington.  DC  (202)  872-1599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assistant  for 
Postsecondary  Education,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW,  (room  4082,  ROB-3). 
Washington,  DC  20202-5100  telephone: 
(202)  708-5547.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  am  and  8  pm.  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648,  as 
amended;  5  U.S.C.  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  advances  for  reserve  funds  of 
State  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  section  422  of  ffie  Higher 
Education  Act  of  1965,  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  1995- 
1996  (20  U.S.C  1072).  ' 

The  meeting  is  open  to  the  public. 

The  agenda  will  include  the  following 
items: 

— Review  of  Meeting  Summary 
— Adoption  of  Protocols 
— Set  Public  Participation  Time 
— Other  Preliminary  Business 
— Administrative  procedures 
— A  Department  of  Education  Listing  of 

Proposed  Regulations  Relative  to 

Guaranty  Agency  Reserves 
— Additional  Topics  that  Fit  with  the 

Preceding  Topics 
— Set  Agenda  for  March  Meeting 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  a  delay  in  the  collection  and 
transmission  of  information  for  the 
agenda. 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082,  ROB-3,  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  am  and  5  pm  weekdays,  except 
Federal  holidays. 

Dated:  January  30, 1994. 

David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 

(FR  Doc  94-2651  Filed  2^-94;  8:45  am) 
BILUNQ  CODE  IOOO-01-M 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  516  and  552 
[GSA  Notice  5-381] 

General  Services  Administration 
Acquisition  Regulation:  Discontinuing 
Paper  Orders 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR),  that 
would  revise  the  clause  at  552.216-73, 
Placement  of  Orders,  to  provide  for  the 
placement  of  orders  through  computer- 
to-computer  Electronic  Data  Interchange 
(EDI)  or  by  an  alternative  method 
employing  facsimile  transmission  if 
computer-to-computer  EDI  is  not 
possible  and  to  prescribe  a  new  clause 
describing  ordering  information  a 
contractor  should  provide  to  the 
contracting  officer. 

DATES:  Comments  are  due  in  writing  on 
or  before  March  9, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  GSA  Desk  Officer, 

Room  3235,  NEOB,  Washington,  DC 
20503  and  to  Ms.  Marjorie  Ashby, 
General  Services  Administration,  Office 
of  GSA  Acquisition  Policy,  18th  and  F 
Streets  NW.,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Linfield,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  January  22, 1993,  the  Federal 
Supply  Service  (FSS)  published  notice 
in  the  Federal  Register  (58  FR  5731)  of 
its  intent  after  October  1, 1993,  to 
discontinue  issuing  paper  deliver  orders 
in  favor  of  electronic  distribution  of 
delivery  orders  under  stock,  special 
order  program,  and  schedule  contracts. 
This  change  to  the  GSAR  revises  the 
clause  at  552.216-73,  Placement  of 
Orders,  to  provide  for  placement  of 
orders  through  computer-to-computer 
Electronic  Data  Interchange  (EDI)  or  by 
an  alternative  method  employing 
facsimile  transmission  if  computer-to- 
computer  EDI  is  not  possible.  Other 
agencies,  if  authorized  to  directly  place 
delivery  orders  under  a  GSA  contract, 
may  continue  to  mail  paper  orders.  The 
change  also  prescribes  a  new  clause 
describing  ordering  information  a 
contractor  should  provide  to  the 
contracting  officer. 


B.  Executive  Order  12866 

This  rule  was  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

An  initial  regulatory  flexibility 
analysis  has  been  prepared  and 
submitted  to  the  Acting  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  Copies  of  the  initial 
regulatory  flexibility  analysis  are 
available  from  the  office  identified 
above.  The  initial  regulatory  flexibility 
analysis  indicates  that  the  proposed  rule 
will  affect  contractors,  including  small 
businesses  under  FSS  solicitations 
issued  under  its  Stock,  Special  Order, 
and  Multiple  Award  Schedule 
Programs.  In  FY  1993  more  than  850 
solicitations  were  issued  and 
approximately  35,000  offers  were 
received.  Approximately  75  percent 
were  received  from  small  business 
concerns.  On  January  22, 1993,  FSS 
published  a  notice  of  intent  to 
discontinue  placing  paper  delivery 
orders  (58  FR  5731)  and  invited  public 
comment.  Of  the  70  comments  received 
there  were  five  received  from  small 
businesses  that  expressed  concern  about 
the  effect  of  the  policy  on  small 
business.  One  stated  it  personally  would 
not  be  affected  and  a  second  indicated 
the  policy  would  impose  some 
inconvenience  as  it  currently  had  no 
computer  or  FAX  capability.  Three 
expressed  concern  over  their  ability  to 
continue  to  be  Government  suppliers  as 
they  currently  had  neither  a  EDI 
compatible  computer  or  facsimile 
machine. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for 
approval.  Comments  on  the  information 
collection  requirements  may  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  GSA,  Washington,  DC 
20503.  The  title  of  one  of  the 
information  collections  is  “GSAR 
552.216-73,  Placement  of  Orders,”  used 
in  GSA’s  Federal  Supply  Services’ 
(FSS’s)  Stock,  Special  Order,  and 
Schedule  Programs.  FSS  intends  to 
maximize  the  use  of  computer-to- 
computer  electronic  data  interchange 
(EDI)  to  place  delivery  orders.  To 
accomplish  computer-to-computer  EDI, 
a  company  will  have  to  enter  into  a 
Trading  Partner  Agreement  (TPA)  with 
FSS  (as  an  alternative,  a  contractor  can 


receive  delivery  orders  through 
facsimile  transmission).  This  extended 
use  of  EDI  furthers  congressional  and 
executive  branch  policies  that  Federal 
agencies  provide  leadership  in 
advancing  environmental  objectives 
through  technology  and  the  expanded 
use  of  electronic  commerce. 

FSS  anticipates  entering  into  400 
TPA’s  with  contractors,  an  expansion  of 
the  information  collection  currently 
approved  under  OMB  Control  No.  3090- 
0248.  The  same  protocols  apply  to  a 
contractor’s  commercial  activity. 
Consequently,  if  it  currently  uses 
electronic  commerce  for  its  commercial 
activity,  the  total  burden  is  the  time  it 
takes  to  sign  and  submit  its  current 
protocols.  Otherwise,  it  is  estimated  that 
it  would  take  approximately  one  hour 
for  a  contractor  to  develop  the  necessary 
protocols.  Based  upon  one  hour  per 
respondent,  the  additional  burden  to  the 
public  will  be  400  hours.  The  title  of  the 
second  information  collection  is 
552.216-74,  Ordering  Information.  This 
information  collection  requires  offerors 
to  identify  their  representative  who  is 
familiar  with  establishing  EDI 
interfaces;  telephone  numbers  of 
facsimile  equipment,  if  computer-to- 
computer  EDI  is  not  practicable;  and 
postal  mailing  addresses,  if  delivery 
orders  are  mailed.  It  is  estimated  that  it 
will  take  an  average  of  one-half  hour  to 
develop  this  information. 

Based  upon  one-half  hour  per 
respondent  and  approximately  35,000 
respondents,  the  additional  burden  will 
be  17,500  hours. 

List  of  Subjects  in  48  CFR  Parts  516  and 
552 

Government  procurement. 

Accordingly,  it  is  proposed  to  amend 
48  CFR  parts  516  and  552  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  516  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 

PART  516— TYPES  OF  CONTRACTS 

2.  Section  516.505  is  revised  to  read 
as  follows: 

516.505  Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.216-73,  Placement  of 
Orders,  in  solicitations  and  contracts  for 
stock  or  special  order  program  items 
when  the  contract  authorizes  agencies 
other  than  FSS  to  issue  delivery  orders. 
If  only  FSS  will  issue  delivery  orders 
under  any  of  its  supply  programs,  use 
Alternate  I.  If  a  Federal  Supply 
Schedule  contract  (single  or  multiple 
award)  permits  other  agencies  to  issue 
delivery  orders,  use  Alternate  II. 
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(b)  The  contracting  oHlcer  shall  insert 
the  provision  at  552.216-74,  Ordering 
Information,  in  solicitations  for  stock 
items  and  in  other  Federal  Supply 
Service  solicitations  when  ESS  alone 
will  issue  delivery  orders.  If  the  contract 
will  authorize  paper  delivery  orders,  use 
Alternate  I.  If  a  Federal  Supply  Multiple 
Award  Schedule  contract  permitting 
other  agencies  to  issue  delivery  orders  is 
contemplated,  use  Alternate  II. 

3.  Section  552.216-73  is  revised  to 
read  as  follows: 

552.21 5-73  Placement  of  orders. 

As  prescribed  in  516.505(a),  insert  the 
following  clause: 

Placement  of  Orders  (XXX 1993) 

(a)  Delivery  orders  (orders)  will  be  placed 
by: 

(Contracting  Officer  insert  names  of  Federal 
agencies] 

(b)  Oders  may  be  placed  through 
Electronic  Data  Interchange  (EDI)  or  mailed 
in  paper  form.  EDI  orders  shall  be  placed 
using  the  American  National  Standards 
Institute  (ANSI)  X12  Standard  h)r  Electronic 
Data  Interchange  (EDI)  format. 

(c)  GSA’s  Federal  Supply  Service  (FSS),  if 
specified  in  paragraph  (a)  above,  will  place 
all  orders  by  EDI  using  computer-to- 
computer  ^I,  whenever  possible.  If 
computer-to-computOT  EDI  is  not  possible,  an 
alternative  method  allowing  the  Contractor  to 
receive  orders  by  facsimile  transmission  will 
be  used.  Subject  to  the  Contractor’s 
agreement,  other  agencies  may  place  orders 
by  EDI. 

(d)  When  computer-to-computer  EDI 
procedures  will  be  used  to  place  orders,  the 
Contractor  shall  enter  into  one  or  more 
Trading  Partner  Agreements  (TPA)  with  each 
Federal  agency  placing  orders  electronically 
in  order  to  ensure  mutual  understanding  by 
the  parties  of  certain  electronic  transaction 
conventions  and  to  recognize  the  rights  and 
responsibilities  of  the  parties  as  they  apply 
to  this  method  of  placing  orders.  The  'TPA 
must  identify,  among  other  things,  the  third 
party  providerfs)  through  which  electronic 
orders  are  placed,  the  transaction  sets  used, 
security  procedures,  and  guidelines  for 
implementation. 

(e)  The  Contractor  shall  be  responsible  for 
providing  its  own  hardware  and  software 
necessary  to  transmit  and  receive  data 
electronically.  Additionally,  each  party  to  the 
TPA  shall  be  responsible  for  the  costs 
associated  with  its  use  of  third  party  provider 

.  services. 

(f)  Nothing  in  the  TPA  will  invalidate  any 
part  of  this  contract  between  the  Contractor 
and  the  General  Services  Administration.  All 
terms  and  conditions  of  this  contract  that 
otherwise  would  be  applicable  to  a  mailed 
order  shall  apply  to  the  electronic  order. 

(g)  The  basic  content  and  format  of  the 
TPA  will  be  provided  by:  General  Services 
Administration.  Systems  inventory  and 
Operations  Management  Center  (FCS), 
Washington,  DC  20406,  Tel^bone; 
[Contracting  Officer  insert,  FAX:  appropriate 
telephone  numbers] 


Alternate  I  (XXX 1993).  As  prescribed  in 
516.505(a),  substitute  the  following 
paragraphs  (a),  (b),  (c),  and  (d)  for  paragraphs, 

(a),  (b),  (c),  and  (d),  of  the  basic  clause: 

(a)  All  delivery  orders  (orders)  under  this 
contract  will  be  placed  by  the  General 
Services  Administration’s  Federal  Supply 
Service  (FSS).  The  Contractor  is  not 
authorized  to  accept  orders  from  any  other 
agency.  Violation  of  this  restriction  may 
result  in  termination  of  the  contract  pursuant 
to  the  default  clause  of  this  contract. 

(b)  All  orders  shall  be  placed  by  Electronic 
Data  Interchange  (EDI)  using  the  American 
National  Standards  Institute  (ANSI)  Xl2 
Standard  for  Electronic  Data  Interchange 
(EDI)  format. 

(c)  Transmission  will  be  computer-to- 
computer  EDI,  whenever  possible.  If 
computer-to-computer  EDI  is  not  possible,  an 
alternative  method  allowing  the  Contractor  to 
receive  orders  by  facsimile  transmission  will 
be  used. 

(d)  When  computer-to-computer  EDI 
procedures  will  be  used  to  place  orders,  the 
Contractor  shall  enter  into  a  Trading  Partner 
Agreement  (TPA)  with  FSS  in  order  to  ensure 
mutual  understanding  by  the  parties  of 
certain  electronic  transaction  conventions 
and  to  recognize  the  rights  and 
responsibilities  of  the  parties  as  they  apply 
to  this  method  of  placing  orders.  The  'TPA 
must  identify,  among  other  things,  the  third 
party  providerfs)  through  which  electronic 
orders  are  placed,  the  transaction  sets  used, 
security  procedures,  and  guidelines  for 
implementation. 

Alternate  II  (XXX 1993).  As  prescribed  in 
516.505(a),  substitute  the  following 
paragraph  (a)  for  paragraph  (a)  of  the  basic 
clause: 

(a)  Delivery  orders  under  this  contract  may 
be  placed  by  either  the  using  Federal 
agencies  or  the  General  Services 
Administration’s  Federal  Supply  Service 
(FSS). 

4.  Section  552.216-74  is  added  to 
read  as  follows: 

552.216-74  Ordering  Information. 

As  prescribed  in  516.50S(b),  insert  the 
following  provision: 

Ordering  Information  (XXX 1993) 

(a)  In  accordance  with  the  Placement  of 
Orders  clause  of  this  solicitation,  the  offeror 
elects  to  receive  orders  placed  by  GSA’s 
Federal  Supply  Service  (FSS)  by  either  () 
facsimile  transmission  or  Q  computer-to- 
computer  Electronic  Data  Interc^nge  (EDI). 

(b)  An  oflferor  electing  to  receive  computer- 
to-computer  EDI  is  requested  to  indicate 
below  the  name,  addrms,  and  telephone 
number  of  the  representative  to  be  contacted 
regarding  establishment  of  an  EDI  interfoce. 


(c)  An  offeror  electing  to  receive  orders  by 
facsimile  transmission  is  requested  to 
indicate  below  the  telephone  number(s)  for 
facsimile  transmission  equipment  where 
orders  should  be  forwarded. 


(End  of  Provision) 

Alternate  I  (XXX 1993).  As  prescribed  in 
516.505(b),  add  the  following  paragraph  (d) 
to  the  basic  provision: 

(d)  If  the  Placement  of  Orders  clause 
provides  for  the  mailing  of  orders,  the  offeror 
is  requested  to  include  the  postal  mailing 
address. 


Alternate  II  (XXX 1993).  As  prescribed  in 
516.505(b),  add  the  following  paragraphs  (d) 
and  (e)  to  the  basic  provision: 

(d)  For  mailed  orders,  the  offeror  is 
requested  to  include  the  postal  mailing 
address(es)  where  paper  form  orders  should 
be  mailed. 


(e)  Offerors  marketing  through  dealers  are 
requested  to  indicate  below  whether  those 
dealers  will  be  participating  in  the  proposed 
contract. 

Yes  (  )  No  (  ) 

If  “yes”  is  checked,  ordering  information  to 
be  inserted  above  shall  reflect  that  in 
addition  to  offeror’s  name,  address,  and 
facsimile  transmission  telephone  number, 
orders  can  be  addressed  to  the  offeror’s  name, 
c/o  nearest  local  dealer.  In  this  event,  two 
copies  of  a  list  of  participating  dealers  shall 
accompany  this  offer,  and  shall  also  be 
included  in  Contractor’s  Federal  Supply 
Schedule  pricelist. 

Dated:  November  29, 1993. 

Richard  H.  Hopf,  XU, 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  94-2678  Filed  2-4-94;  8:45  am] 
BILUNG  CODE  S820-61-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

P.D.J 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  Hshery  management 
plan  and  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
South  Atlantic  Fishery  Management 
Council  has  submitted  Amendment  6  to 
the  Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  for  review  by  the  Secretary  of 
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Commerce  (Secretary).  Written 
comments  are  requested  from  the 
public. 

DATES:  Written  comments  must  be 
received  on  or  before  March  31, 1994. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9450  Koger  Boulevard,  St.  Petersburg, 

FL  33702. 

Requests  for  copies  of  Amendment  6, 
which  includes  a  regulatory  impact 
review/initial  regulatory  flexibility 
analysis  and  an  environmental 
assessment,  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council,  1 
Southpark  Circle,  suite  306,  Charleston, 
SC  29407-4699;  FAX  803-769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter).  Eldridge,  813-893-3161. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  6  proposes  to:  (1) 
Establish  quotas  and  trip  limits  for 
snowy  grouper  and  golden  tilehsh — 
quotas  would  be  reduced  in  equal 
amounts  in  each  of  3  years  beginning 
with  1994;  (2)  impose  a  trip  limit  of  one 
Warsaw  grouper  and  one  speckled  hind 
per  vessel  and  prohibit  sale  of  these 
species;  (3)  include  tilehsh  species  in 
the  current  grouper  bag  limit;  (4)  require 
that  vessel  logbooks  be  submitted  by  all 
permitted  vessels;  and  (5)  close  the 
Oculina  Bank  habitat  area  of  particular 
concern  to  fishing  for  snapper-grouper 
species  and  prohibit  fishing  while 
anchored  in  that  area. 

Proposed  regulations  to  implement 
Amendment  6  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  February  1, 1994. 

)oe  P.  Clem, 

Chief,  Plans  and  Regulations  Division, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-2639  Filed  2-1-94;  4:35  pm) 
BILLING  CODE  351»-«2-M 


50  CFR  Part  651 
p.D.  020194] 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  a 
Secretarial  amendment  to  a  fishery 
management  plan  and  request  for 
comments. 

SUMMARY:  NMFS  annoimces  that,  acting 
on  behalf  of  the  Secretary  of  Commerce 
(Secretary),  it  has  prepared  a  Secretarial 
amendment  (Amendment  6)  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
and  is  making  it  available  for  public 
review  and  comment.  Written 
comments  are  requested  from  the 
public. 

DATES:  Written  comments  on  the 
amendment  must  be  received  on  or 
before  March  26, 1994. 

ADDRESSES:  Copies  of  the  Secretarial 
Amendment/Environmental 
Assessment/Regulatory  Impact  Review 
may  be  obtained  from  Richard  B.  Roe, 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Comments 
should  be  sent  to  the  same  address; 
please  mark  the  envelope  “Multispecies 
Secretarial  Amendment  Comments.” 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Seamans,  508-281-9244. 
SUPPLEMENTARY  INFORMATION: 
Amendment  6  was  prepared  by  NMFS 
under  authority  of  section  304(c)(1)(B) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act), 
which  provides  for  the  Secretary  to 
prepare  an  FMP  or  FMP  amendment 
when  the  appropriate  Council  does  not 
submit  a  revised  amendment  to  replace 
a  disapproved  portion  of  an  FMP 
amendment.  The  Secretary  does  not 
intend  to  implement  this  amendment 
unless  absolutely  necessary. 

In  response  to  a  severely  overfished 
condition  of  haddock,  cod,  and 
yellowtail  flounder,  the  Council 
submitted  Amendment  5  to  the  FMP, 
which  was  approved  January  3, 1994, 
except  for  two  measures  that  were 
disapproved  on  September  30, 1993. 
The  two  disapproved  measures  were  a 
5,000-pound  (2,268-kg)  possession  limit 
for  haddock  and  an  exemption  to  the 
FMP  regulations  for  winter  flounder 
when  fishing  in  state  waters.  The  5,000- 
pound  (2,268-kg)  possession  limit  for 
haddock  was  disapproved  because  the 


Secretary  determined  it  was  inadequate 
to  protect  haddock  stocks  on  the 
Georges  Bank  and  in  the  Gulf  of  Maine, 
which  are  at  historically  low  levels  of 
abundance. 

An  emergency  rule  was  implemented 
effective  from  January  3, 1994,  through 
April  2, 1994  (59  FR  26,  Januai7  3, 

1994),  that  contains  the  following 
measures:  (1)  A  possession  limit  for 
haddock  for  all  vessels  permitted  under 
the  multispecies  fishery,  except  scallop 
dredge  vessels,  which  are  prohibited 
from  possessing  or  landing  haddock;  (2) 
a  closure  of  the  Closed  Area  II  to  all 
vessels  except  scallop  dredge  vessels 
and  lobster  pot  vessels  from  January 
through  May;  (3)  an  expansion  of  Closed 
Area  II  by  20  minutes  longitude  west 
and  15  minutes  latitude  south,  along  its 
western  and  southern  boundaries;  (4)  a 
suspension  of  the  February  through  May 
closure  of  Closed  Area  I  to  all  vessels 
except  those  using  sink  gillnet  gear;  (5) 
a  prohibition  on  transfer  of  fish  at  sea; 
and  (6)  a  ban  on  pair  trawling  in  the 
multispecies  fishery. 

Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  was  approved  on 
January  3, 1994,  and  has  several 
measures  also  contained  in  the 
emergency  rule.  Since  Amendment  5  is 
scheduled  for  implementation  before 
the  current  emergency  rule  expires  on 
April  2, 1994,  those  measures  are  not 
contained  in  proposed  Amendment  6. 
Measures  contained  in  Amendment  5 
that  are  not  contained  in  proposed 
Amendment  6  are:  (1)  An  expansion  of 
the  size  of  Closed  Area  11;  (2)  a 
suspension  of  the  closure  of  Closed  Area 
I  to  all  vessels  except  vessels  using  sink 
gillnet  gear;  (3)  a  prohibition  on  the 
transfer  of  fish  at  sea;  and  (4)  a  ban  on 
pair  trawling. 

Proposed  Amendment  6  contains  two 
measures:  (1)  A  500-pound  (226.8-kg) 
possession  limit  for  haddock,  for  all 
vessels  permitted  under  the 
multispecies  fishery,  except  sea  scallop 
dredge  vessels  which  are  prohibited 
from  possessing  or  landing  haddock, 
and  (2)  a  closure  of  Closed  Area  II  to  all 
vessels,  except  lobster  pot  vessels  and 
scallop  dredge  vessels,  from  January 
through  June,  on  an  annual  basis. 

NMFS  is  interested  in  receiving 
comments  on  Amendment  6,  the  EA  and 
RIR  and  will  consider  all  public 
comments  before  a  decision  is  made 
whether  or  not  to  approve  the 
Amendment.  Proposed  regulations  to 
implement  Amendment  6  will  be 
published  within  15  days  after  the 
submission  of  the  amendment  to  the 
New  England  Fishery  Management 
Council  for  its  consideration  and 
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comment  as  required  under  section 
304(c)(2)(A)(iii)  of  the  Magnuson  Act. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  February  1, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-2640  Filed  2-1-94;  4:35  pmj 
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Federal  Register 
Vol.  59,  No.  25 
Monday,  Febniary  7,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  artd  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Availability  of  Appealable  Decisions 

AGENCY:  Forest  Service,  USDA. 

ACTION;  Notice:  Legal  Notice  for 
Availability  for  Comment  of  Decisions 
That  May  be  Appealable  Under  36  CFR 
Part  215. 

SUMMARY:  Responsible  Officials  in  the 
Southwestern  Region  will  publish 
notice  of  availability  for  comment  and 
notice  of  decisions  that  may  be  subject 
to  administrative  appeal  under  36  CTR 
part  215.  These  notices  will  be 
published  in  the  legal  notice  section  of 
the  newspapers  listed  in  the 
Supplementary  Information  section  of 
this  notice.  As  provided  in  36  CFR  215.5 
and  215.9,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  notice  of  decisions  that 
may  be  subject  to  administrative  appeal. 
Newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  in  or  affected  by  a  specific 
decision. 

DATES:  Use  of  these  newspapers  for 
purpose  of  publishing  legal  notices  for 
comment  and  decisions  that  may  be 
subject  to  appeal  under  36  CFR  part  215 
shall  begin  January  3, 1994  and 
continue  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pat  Jackson,  Regional  Appeals 
Coordinator,  Southwestern  Region.  517 
Gold  Avenue  SW,  Albuquerque,  New 
Mexico  87102,  505-842-3305. 
SUPPLEMENTARY  INFORMATION; 
Responsible  Officials  in  the 
Southwestern  Region  will  give  legal 
notice  of  decisions  that  may  be  subject 
to  appeal  under  36  CFR  part  215  in  the 
following  newspapers  which  are  listed 
by  Forest  Service  administrative  unit. 
Where  more  than  one  newspaper  is 


listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  for  decisions  that  may  be 
subject  to  administrative  appeal.  As 
provided  in  36  CFR  215.5,  the 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  a  notice  of 
decision  in  the  primary  newspaper. 
Notice  by  Regional  Forest  of 

Availability  for  Comment  and 
Decisions  affecting  New  Mexico 
Forests: 

Albuquerque  Journal,  published  daily 
in  Albuquerque,  Bernalillo  County, 
New  Mexico,  for  comment  and 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  New 
Mexico  and  for  any  decisions  of 
Region-wide  impact. 

Notice  by  Regional  Forester  of 
Availability  for  Comment  and 
Decisions  affecting  Arizona  Forests: 

The  Arizona  Republic  published  daily 
in  Phoenix,  Maricopa  County, 
Arizona,  for  comment  and  decisions 
affecting  National  Forest  System 
lands  in  the  State  of  Arizona  and  for 
any  decisions  of  Region-wide 
impact. 

Notice  by  Regional  Forester  of 
Availability  for  Comment  and 
Decisions  affecting  Grasslands  in 
New  Mexico,  Okl^oma,  and 
Texas,  Rha  Bianca  National 
Grasslands: 

National  Grasslands  in  Cimarron 
County.  Oklahoma.  Boise  City 
News,  published  weekly  on 
Wednesday  in  Boise  City,  Cimarron 
County,  Oklahoma. 

National  Grasslands  in  Dallam 
County,  Texas.  The  Texan, 
published  daily  except  Sunday,  in 
Dalhart,  Dallam  County,  Texas. 

Kiowa  National  Grasslands.  Union 
County  Leader,  published  weekly 
on  Wednesday  in  Clayton,  Union 
County,  New  Mexico. 

Black  Kettle  National  Grasslands: 
National  Grasslands  in  Roger  Mills 
County,  Oklahoma.  Cheyenne  Star, 
published  weekly  on  Thursday  in 
Cheyenne,  Roger  Mills  County, 
Oklahoma. 

National  Grasslands  in  Hemphill 
County,  Texas.  The  Canadian 
Record,  published  weekly  on 
Thursday  in  Canadian,  Hemphill 
County,  Texas. 


McClellan  Creek  National  Grasslands: 
National  Grasslands  in  Gray 
County,  Texas. 

The  Pampa  News,  published  daily 
except  Saturday,  in  Pampa,  Gray 
County,  Texas. 

Arizona  National  Forests 

Apache  Sitgreaves  National  Forests 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

The  White  Mountain  Independent. 
published  Tuesday  and  Thursday 
semi-weekly  in  Show  Low,  Navajo 
County,  Arizona. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Alpine  District:  The  White  Mountain 
Independent,  published  Tuesday 
and  Thursday  semi-weekly  in  Show 
Low,  Navajo  County,  Arizona. 

Chevelon  District:  The  White 
Mountain  Independent,  published 
Tuesday  and  Thursday  semi-weekly 
in  Show  Low,  Navajo  County, 
Arizona. 

Clifton  District:  Copper  Era.  published 
Wednesday  weekly  in  Clifton, 
Greenlee  County,  Arizona. 

Heber  District:  The  White  Mountain 
Independent,  published  Tuesday 
and  Thursday  semi-weekly  in  Show 
Low,  Navajo  County,  Arizona. 

Lakeside  District:  The  White 
Mountain  Independent,  published 
Tuesday  and  Thursday  semi- weekly 
in  Show  Low,  Navajo  County, 
Arizona. 

Springerville  District:  The  White 
Mountain  Independent,  published 
Tuesday  and  Thursday  semi-weekly 
in  Show  Low,  Navajo  County, 
Arizona. 

Coconino  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Arizona  Daily  Sun.  published  daily 
Monday-Sunday,  in  Flagstaff, 
Coconino  County,  Arizona. 

Notice  by  District  Ranger  of  availability 
for  Comment  and  Decisions: 

Beaver  Creek  District:  Arizona  Daily 
Sun.  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County,  Arizona. 

Blue  Ridge  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
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County,  Arizona. 

Peaks  District:  Arizona  Daily  Sun, 
published  daily  Monday-Sunday,  in 
Flagstaff,  Coconino  County, 

Arizona. 

Long  Valley  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County,  Arizona. 

Mormon  Lake  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County,  Arizona. 

Sedona  District:  Red  Rock  News, 
Published  weekly  Wednesday  and 
Friday  in  Sedona,  Coconino 
County,  Arizona. 

Coronado  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

The  Arizona  Daily  Star,  published 
daily,  Monday-Sunday,  in  Tucson, 
Pima  County,  Arizona. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Douglas  District:  Daily  Dispatch, 
published  daily  Tuesday-Friday, 
and  Sunday  in  Douglas,  Cochise 
County,  Arizona. 

Nogales  District:  Nogales 
International,  published  weekly  on  , 
Tuesday  and  Friday  in  Nogales, 
Santa  Cruz  County,  Arizona. 

Sierra  Vista  District:  Sierra  Vista 
Herald,  published  daily  Sunday- 
Friday,  in  Sierra  Vista,  Cochise 
County,  Arizona. 

Safford  District:  Eastern  Arizona 
Courier,  published  weekly  on 
Wednesday,  in  Safford,  Graham 
County,  Arizona. 

Santa  Catalina  District:  The  Arizona 
Daily  Star,  published  daily, 
Monday-Sunday,  in  Tucson,  Pima 
County,  Arizona. 

Kaibab  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Arizona  Daily  Sun,  published  daily 
Monday-Sunday,  in  Flagstaff, 
Coconino  County,  Arizona. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Chalender  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County,  Arizona. 

North  Kaibab  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County,  Arizona. 

Tusayan  District:  Arizona  Daily  Sun, 
published  daily  Monday-Sunday,  in 


Flagstaff,  Coconino  County, 

Arizona. 

Williams  District:  Arizona  Daily  Sun, 
published  daily  Monday-Sunday,  in 
Flagstaff,  Coconino  County, 

Arizona. 

Prescott  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Prescott  Courier,  published  daily  in 
Prescott,  Yavapai  County,  Arizona. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Bradshaw  District:  Prescott  Courier, 
published  daily  in  Prescott,  Yavapai 
County,  Arizona. 

Chino  Valley  District:  Prescott 
Courier,  published  daily  in  Prescott, 
Yavapai  County,  Arizona. 

Verde  District:  Prescott  Courier, 
published  daily  in  Prescott,  Yavapai 
County,  Arizona. 

Tonto  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Mesa  Tribune,  published  daily  in 
Mesa,  Maricopa  County,  Arizona. 

Newspapers  providing  additional 

notice  by  Tonto  Forest  Supervisor 
of  Availability  for  Comment  and 
Decisions: 

Foothills  Sentinel,  published  weekly 
on  Wednesday  in  Cave  Creek, 
Maricopa  County,  Arizona. 

Arizona  Silver  Belt,  published  weekly 
on  Thursday  in  Globe,  Gila  County, 
Arizona. 

Payson  Roundup,  published  wdekly 
on  Friday  in  Payson,  Gila  County, 
Arizona. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Cave  Creek  District:  Foothills 
Sentinel,  published  weekly  on 
Wednesday  in  Cave  Creek, 
Maricopa  County,  Arizona. 

Globe  District:  Arizona  Silver  Belt, 
published  weekly  on  Thursday  in 
Globe,  Gila  County,  Arizona. 

Mesa  District:  Mesa  Tribune, 
published  daily  in  Mesa,  Maricopa 
County,  Arizona. 

Payson  District:  Payson  Roundup, 
published  weekly  on  Friday  in 
Payson,  Gila  County,  Arizona. 

Pleasant  Valley  District:  Payson 
Roundup,  published  weekly  on 
Friday  in  Payson,  Gila  County, 
Arizona. 

Tonto  Basin  District:  Payson 
Roundup,  published  weekly  on 
Friday  in  Payson,  Gila  County, 
Arizona. 


New  Mexico  National  Forests 

Carson  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Taos  News,  published  weekly  on 
Thursday  in  Taos,  Taos  County, 

New  Mexico. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Canjilon  District:  Rio  Grande  Sun, 
published  Wednesday  in  Espanola, 
Rio  Arriba  County,  New  Mexico. 

El  Rito  District:  Rio  Grande  Sun, 
published  Wednesday  in  Espanola, 
Rio  Arriba  County,  New  Mexico. 

Jicarilla  District:  Farmington  Daily 
Times,  published  daily  in 
Farmington,  San  Juan  County,  New 
Mexico. 

Camino  Real  District:  Taos  News, 
published  weekly  on  Thursday  in 
Taos,  Taos  County,  New  Mexico. 

Tres  Piedras  District:  Taos  News, 
published  weekly  on  Thursday  in 
Taos,  Taos  County,  New  Mexico. 

Questa  District:  Taos  News,  published 
weekly  on  Thursday  in  Taos,  Taos 
County,  New  Mexico. 

Cibola  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions  affecting  lands  in  New 
Mexico,  except  the  Kiowa  National 
Grasslands: 

Albuquerque  Journal,  published  daily 
in  Albuquerque,  Bernalillo  County, 
New  Mexico. 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions  Meeting  National 
Grasslands  in  New  Mexico, 
Oklahoma,  and  Texas. 

Kiowa  National  Grasslands 

Union  County  Leader,  published 
weekly  on  Wednesday  in  Clayton, 
Union  County,  New  Mexico. 

Rita  Blanca  National  Grasslands 

Boise  City  News,  published  weekly  on 
Wednesday  in  Boise  City,  Cimarron 
County,  Oklahoma. 

National  Grasslands  in  Dallam 
County,  Texas.  The  Texan, 
published  daily  except  Sunday,  in 
Dalhart,  Dallam  County,  Texas. 

Black  Kettle  National  Grasslands 

National  Grasslands,  Roger  Mills 
County,  Oklahoma.  Cheyenne  Star, 
published  weekly  on  Thursday  in 
Cheyenne,  Roger  Mills  County, 
Oklahoma. 

National  Grasslands,  Hemphill 
County,  Texas.  The  Canadian 
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Record,  published  weekly  on 
Thursday  in  Canadian,  Hemphill 
County,  Texas. 

McClellan  Creek  National  Grasslands 

National  Grasslands  in  Cray  County. 
Texas.  The  Pampa  News,  published 
daily  except  Saturday,  in  Pampa, 
Gray  County,  Texas. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Mt.  Taylor  District:  Cibola  County 
Beacon,  published  Wednesday  and 
Friday  in  Grants,  Qbola  County. 
New  Mexico. 

Newspapers  providing  additional 

notice  of  Availability  for  Comment 
and  Decisions  for  the  Mt.  Taylor 
District  Ranger: 

Gallup  Independent,  published 
Monday-Saturday  in  Gallup, 
McKinley  County,  New  Mexico. 

Magdalena  District:  DeFensor- 
Chieftain,  published  weekly 
Wednesday  and  Saturday  in 
Socorro,  Socorro  County,  New 
Mexico. 

Mountainair  District:  Torrance  County 
Citizen,  published  weekly  on 
Thursday  in  Estancia,  Torrence 
CounW,  New  Mexico. 

Sandia  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Kiowa  National  Grassland:  Union 
County  Leader,  published  weekly 
on  Wednesday  in  Clayton,  Union 
County,  New  Mexico. 

Rita  Blanca  National  Grasslands: 

National  Grasslands  in  Cimarron 
County,  Oklahoma.  Boise  City 
News,  published  weekly  on 
Wednesday  in  Boise  City,  Qmarron 
Coimty,  OUahoma. 

National  Grasslands  in  Dallam 
County,  Texas.  The  Texan, 
published  daily  except  Sunday,  in 
Dalhart,  Dallam  County  Texas. 

Black  Kettle  National  Grasslands: 

National  Grasslands  in  Roger  Mills 
County,  Oklahoma.  Cheyenne  Star, 
publisdied  weekly  on  Thursday  in 
Cheyenne,  Roger  Mills  County, 
Oklahoma. 

National  Grasslands  in  Hemphill 
County,  Texas. 

The  Canadian  Record,  published 
weekly  on  Thursday  in  Canadian. 
Hemphill  County,  Texas. 

McClellan  Creek  National  Grasslands: 

National  Grasslands  in  Gray  County, 
Texas.  The  Pampa  News,  published 
daily  except  Saturday,  in  Pampa, 
Gray  County,  Texas. 

Gila  National  Forest 

Notice  by  Forest  Supervisor  of 
Availdnlity  far  Comment  and 
Decisions: 


Silver  City  Daily  Press,  published 
Monday-Saturday  in  Silver  City, 
Grant  County,  New  Mexico. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Black  Range  District:  The  Herald, 
published  in  Truth  or 
Consequences  Weekly  on  Thursday, 
Sierra  County,  New  Mexico 
Luna  District:  Silver  City  Daily  Press, 
published  Monday-Saturday  in 
Silver  City,  Grant  County,  New 
Mexico. 

Quemado  District:  Silver  City  Daily 
Press,  published  Monday-Saturday 
in  Silver  City,  Grant  County,  New 
Mexico. 

Reserve  District:  Silver  City  Daily 
Press,  published  Monday-Saturday 
in  Silver  City,  Grant  County,  New 
Mexico. 

Glen  wood  District:  Silver  City  Daily 
Press,  published  Monday-Saturday 
in  Silver  City,  Grant  County,  New 
Mexico. 

Mimbres  District:  Silver  City  Daily 
Press,  published  Monday-Saturday 
in  Silver  City,  Grant  County,  New 
Mexico. 

Silver  City  District:  Silver  City  Daily 
Press,  pubished  Monday-Saturday 
in  Silver  City,  Grant  County,  New 
Mexico. 

Wilderness  District:  Silver  City  Daily 
Press,  published  Monday-Saturday 
in  Silver  City,  Grant  County,  New 
Mexico. 

Lincoln  National  Forest 
Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Alamogordo  Daily  News,  published 
Sunday-Monday  in  Almnogordo, 
Otero  County,  New  Mexico. 

Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Cloudcroft  District:  Alamogordo  Daily 
News,  published  Sunday-Monday 
in  Alamogordo,  Otero  County,  New 
Mexico. 

Guadalupe  District:  Carlsbad  Current 
Argus,  published  daily  except 
Saturday,  in  Carlsbad,  Eddy 
County,  New  Mexico. 

Mayhill  District:  Alamogordo  Daily 
News,  published  Sunday-Monday 
in  Alamogordo,  Otero  County,  New 
Mexico. 

Smokey  Bear  District:  Ruidoso  News, 
published  weekly  Monday  and 
Thursday  in  Ruidoso.  Lincoln 
County,  New  Mexico. 

Santa  Fe  National  Forest 

Notice  by  Forest  Supervisor  ai 
Availability  for  CommcBt  and 
Decisions: 


Albuquerque  Journal,  published  daily 
in  Albuquerque,  Bernalillo  County, 
New  Mexico. 

Notice  by  District  Ranger  of 

Availability  for  Cement  and 
Decisions: 

Coyote  District:  Albuquerque  Journal. 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Cuba  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Espanola  District:  Albuquerque 
Journal,  published  daily  in 
Albuquerque,  Bernalillo  County, 
New  Mexico. 

Jemez  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Las  Vegas  District:  Albuquerque 
Journal,  published  daily  in 
Albuquerque,  Bernalillo  County, 
New  Mexico. 

Pecos  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Dated;  February  2, 1994. 

R.  Forrest  Carpenter, 

Deputy  Regional  Forester. 

IFR  Doc.  94-2786  Filed  2-4-94;  8;45  am) 
BILUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  Natitmal  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resources  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Louisiana  and 
American  Samoa  Coastal  Management 
Programs. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  addressed  the  coastal  management 
objectives  identified  in  section  303 
(2)(A)-(K)  of  the  C2MA,  adhered  to  its 
Coastal  Management  IMan  approved  by 
the  Secretary  of  Commerce,  and  adhered 
to  the  terms  of  financial  assistance 
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awards  funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal, 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Louisiana  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  March  7  to  March  11, 1994.  A 
public  meeting  will  be  held  Thursday, 
March  10,  at  7  p.m.,  at  the  Mineral 
Board  Hearing  Room,  State  Lands  and 
Natural  Resources  Building,  625  North 
4th  Street,  Baton  Rouge,  LA  70802. 

The  American  Samoa  Coastal 
Management  Program  evaluation  site 
visit  will  be  from  March  28  to  April  1, 
1994.  A  public  meeting  will  be  held 
Thursday,  March  31  at  5  p.m.,  at  the 
Tapa  Room,  Rainmaker  Hotel,  Pago 
Pago,  American  Samoa. 

Each  State,  or  Territory,  will  issue 
notice  of  the  public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State’s  most  recent 
performance  reports,  as  well  as  (XlRM’s 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  CXIRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East- West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-3090. 

(Federal  Domestic  Assistance  Catalog  11.419; 
Coastal  Zone  Management  Program 
Administration) 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Serx’ices 
and  Coastal  Zone  Management. 

[FR  Doc.  94-2644  Filed  2-4-94;  8.45  am) 
BILUNG  COOC  351(M>8-M 


p.D.  013194F1 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council’s  Crab 
Consultation  Committee  will  meet  on 
February  18, 1994,  in  the  Old  Federal 
Building,  605  W.  4th  Avenue,  room 
G45,  Anchorage,  AK.  The  meeting  will 
begin  at  8:30  a.m. 

The  Committee,  composed  of 
representatives  of  the  North  Pacific 
Fishery  Management  Council  and  the 
Alaska  Board  of  Fisheries,  will  review 
crab  stock  data  and  management  and 
provide  guidance  to  the  Council  and  the 
Board  on  pertinent  crab  issues. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby,  on  (907)  271-2809,  at  least 
10  working  days  prior  to  the  meeting 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Pautzke,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone;  (907)  271-2809. 

Dated;  February  1, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-2638  Filed  2-4-94;  8;45  am) 
BILUNG  CODE  351<>-22-P 

p.D.  013194D] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
hold  an  ad-hoc  work  group  meeting  on 
February  15, 1994,  at  the  Council  office, 
2000  SW,  First  Avenue,  suite  420, 
Portland,  OR;  telephone:  (503)  326- 
6352.  The  meeting  will  begin  at  10  a.m. 
and  will  not  adjourn  until  the  business 
for  the  day  is  completed. 

The  purpose  of  the  meeting  is  to 
develop  recommendations  and  criteria 
to  guide  NMFS  if  the  need  arises  to 
consider  any  inseason  transfer  of 


unused  hook-and-release  mortality  in 
ocean  salmon  fisheries.  The  work 
group’s  recommeiKiations  will  be 
reviewed  by  the  Council  and  considered 
for  adoption  at  a  future  Council 
meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  on  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon),  Pacific  Fishery  Management 
Council,  2000  SW.  First  Avenue,  suite 
420,  Portland,  OR  97201;  telephone: 
(503) 326-6352. 

Dated:  February  1, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-2636  Filed  2-4-94;  8:45  am) 
BILLING  CODE  39ia-22-P 


p.D.  013194E] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council’s  Salmon 
Technical  Team  will  meet  on  February 
15-18, 1994,  at  the  Council  office,  2000 
SW.  First  Avenue,  suite  420,  Portland, 
OR;  telephone:  (503)  326-6352.  The 
meeting  will  begin  on  February  15  at  10 
a.m.  and  at  8  a.m.  on  the  other  days.  The 
meeting  will  rim  until  5  p.m.  each  day. 

The  purpose  of  the  meeting  is  to  draft 
the  1994  stock  status  report,  "Preseason 
1  Stock  Abundance  Analysis  for  1994 
Ocean  Salmon  Fisheries”.  The  final 
report  will  be  distributed  to  the  public 
and  reviewed  by  the  Council  at  its 
March  meeting  in  Portland. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  on  (503) -326-6352 
at  least  5  days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon),  Pacific  Fishery  Management 
Council,  2000  SW.  First  Avenue,  suite 
420,  Portland,  OR  97201;  telephone; 
(503)  326-6352. 
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Dated:  February  1, 1994. 

David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-2637  Filed  2-4-94;  8 ;,4 5  ami 
BILUNO  CODE  3S10-22-P 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)  NOAA,  Commerce. 
ACnON:  Notice  of  Receipt  of  a  Request 
to  Modify  Permit  823  (P503C). 

On  April  1, 1993  (58  FR  18205),  the 
Idaho  Department  of  Fish  and  Game 
(IDFG)  was  issued  Permit  No.  823  to 
take  listed  Snake  River  fall  and  spring/ 
summer  chinook  salmon  (Oncorhynchus 
tshawytscha)  and  listed  Snake  River 
sockeye  salmon  (O.  nerka)  for  the 
purposes  of  scientific  research,  as 
authorized  by  the  Endangered  Species 
Act  (ESA)  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227).  On  June  16. 1993  (58  FR 
34244)  IDFG  was  issued  an  amendment 
to  Permit  823. 

Notice  is  hereby  given  that  IDFG  has 
applied  for  a  modihcation  to  Permit 
823.  EDFG  has  reevaluated  their 
estimates  of  effects  to  listed  salmon 
based  on  the  results  of  1993  activities, 
and  they  included  the  handling  of  listed 
broodyear  1992  hatchery  fish  in  their 
estimates.  In  addition,  IDFG  requests 
authorization  to  assume  the 
responsibilities  for  research  in  the 
Lemhi  River,  formerly  conducted  by  the 
Idaho  Cooperative  Fish  and  Wildlife 
Research  Unit  (ICFWRU)  under  Permit 
820.  The  activities  include  smolt 
trapping,  snorkeling,  collecting  listed 
chinook  salmon  for  genetic  analysis, 
and  PIT  tagging.  ICFWRU  has  also 
requested  this  transfer  of  authorization. 
The  modification  would  be  valid  for  the 
duration  of  the  permit,  through 
November  30, 1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application  for 
a  modification  should  be  submitted  to 
the  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 


reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322):  and 

Environmental  and  Technical 
Services  Division.  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503-230-5400). 

Dated:  )anuary  28, 1994. 

Herbert  W.  Kaufinan, 

Deputy  Director.  Office  of  Protected 
Resources. 

IFR  Doc.  94-2633  Filed  2-4-94;  8:45  am] 
BtUJNO  CODE  a51fr-22-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  to 
scientific  research  ptermit  No.  670 
(P273E). 

SUMMARY:  Notice  is  hereby  given  that  on 
January  31. 1994,  p)ermit  No.  670,  issued 
to  LGL  Limited,  Environmental 
Research  Associates,  22  Fisher  Street, 
P.O.  Box  280,  King  City,  Ontario, 

Canada  L7B  1A6,  was  modified. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  up>on  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  NOAA,  1315  East-West 
Highway,  suite  13130,  Silver  Spring.  MD 
20910  (301/713-2289);  and 
Director,  Alaska  Region,  NMFS,  NOAA. 
Federal  Annex,  9109  Mendenhall  Mall 
Road,  suite  6,  (uneau,  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  was  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

This  modification  is  for  a  5-month  • 
extension  to  conduct  research  through 
May  31, 1994,  with  no  change  in  the 
level,  manner,  or  location  of  authorized 
activities. 


Dated:  January  31, 1994. 

William  W.  Fox.  Jr.. 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

IFR  Doc.  94-2657  Filed  2-4-94;  8:45  am) 
BtLUNQ  CODE  3S10-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  p>ermit  (P520B). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Richard  Coleman,  55  South  Judd 
Street,  #1809,  Honolulu,  Hawaii  96817, 
has  applied  in  due  form  for  a  Permit  to 
take  humpback  whales  [Megaptera 
novaeangliae)  and  several  spiecies  of 
odontocetes  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  March  9, 1994. 
ADDRESSES:  Hie  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring.  MD 
20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS,  501  W. 
Ocean  Boulevard,  suite  4200,  Long  Beach. 
CA  90802-4213  (310/980-4016);  and 
Coordinator.  Pacific  Area  Office,  Southwest 
Region,  NMFS,  2570  Dole  Street,  room  106, 

Honolulu,  HI  96822-2396  (808/955-8831). 

• 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
NO/VA,  U.S.  Department  of  Commerce, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 
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The  applicant  requests  authorization 
to  approach  during  observational/pboto- 
identification  studies  up  to  650 
humpback  whales  up  to  15  times 
anniially,  up  to  1.250  Hawaiian  spinner 
dolphins  {Stenella  hngimstris)  up  to  75 
times  annual,  and  up  to  225  bottlenose 
dolphins  [Tursiops  truncatus)  up  to  75 
times  annually.  Authorization  is  also 
requested  for  the  observation/photo¬ 
identification  of  several  odontocete 
species  on  an  opportunistic  basis. 

Dated:  lanuary  31, 1994. 

Wilhani  W.  Fox,  )r.. 

Director,  Office  of  Protected  Hesourres, 
National  Marine  Fisheries  Service. 

|FR  Doc  94-2656  Filed  2-1-94:  8:45  ami 
BtLUNG  CODE  35tO-23-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Ad  (Pub. 

L.  92—463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAC) 

Date  and  Time:  February  24, 1994 — 8:30 
8.m.-5  p.ra.,  February  25, 1994 — 8:30  s.m.  5 
pjn. 

Place:  Albuquerque  Hihon  Hotel,  1901 
University  Boulevard,  NE.,  Albuquerque, 

New  Mexico  87102. 

Ckmtact:  Iran  L.  Thomas,  Department  of 
Energy,  OfRce  of  Basic  Energy  Sciences  (ER- 
10),  Office  of  Energy  Research,  Washington, 
DC  20585,  Telephonr.  301-903-3081. 

Purpose  of  the  Committee;  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  (DOE)  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  plarming,  management,  and 
implementation  of  me  reseuch  program  for 
the  Office  of  Basic  Energy  Sciences  (BES). 

Tentative  Agenda:  Briefings  and 
discussions  oi 

February  24, 1994 

•  Presentations  of  Basic  Eiiergy  Sciences 
program  activities  at  Ames  Laboratory  and 
Pacific  Northwest  Laboratory. 

•  Review  and  Discussion  of  Questions/ 
Answers  submitted  by  Ames  Laboratory  and 
Pacific  Northwest  Laboratory. 

•  Public  Conunent  (10  Minute  Rule). 

February  25, 1994 

•  Presentations  of  Basic  Energy  Sciences 
program  activities  at  Los  Alanaos  National 
Lab^tory  and  Sandia  National  L^wratones/ 
Albuquerque  and  Livermore. 

•  Review  and  Discussion  of  Questions/ 
Answers  submitted  by  Los  Alamos  National 
Laboratory  and  Sendia  National  Laboratories/ 
Albuquerque  and  Livermore. 

•  Public  Comment  (10  Minute  Rule). 


Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  Bled 
with  the  Committee  either  before  w  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact:  Iran  L.  Thomas  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meetii^  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Porrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington.  DC,  between  9  8.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hobdays. 

issued  at  Washington,  DC  on  February  2, 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee,  Management 
Officer. 

[FR  Doc  94-2739  Filed  2-4-94;  8:45  am) 
BtLUNO  CODE  S480-OMN 


Federal  Energy  Regulatory 
Commission 

pocket  No.  CP04-161-000] 

Avoca  Natural  Gas  Storage;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Avoca 
Gas  Storage  Field  Project  and  Request 
for  Comments  on  Environmental 
issues 

February  1, 1994. 

The  stai^  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Avoca  Gas  Storage  Field 
Project.'  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Project 

Avoca  Natural  Gas  Storage  (Avoca) 
wants  Commission  authorization  to 
construct  and  operate  a  new 
underground  natural  gas  storage  field 
near  the  town  of  Avoca  in  Steuben 
County,  New  York.  Avoca  proposes  to 
solution  mine  10  caverns  out  of  a 
bedded  salt  formation.  The  caverns 


•  Avoca  NstwnI  Gas  Storage's  (Avoca)  application 
was  Died  with  the  Commission  under  section  7  of 
the  Natural  Gas  Act  and  pert  157  of  the 
Commission's  regulations. 


would  have  6.72  billion  cubic  feet  (BCF) 
of  storage  capacity  (5  BCF  working  gas 
capacity).  Avoca  would  construct  the 
following  facilities  to  use  these  caverns 
for  natural  gas  storage: 

•  10  solution-mined  cavern  wells; 

•  3  water  source  wells; 

•  6  brine  disposal  wells; 

•  5,100  feet  of  20-inch-diameter 
natural  gas  pipeline; 

•  900  feet  of  24-inch-diameter  natural 
gas  pipeline; 

•  7,000  feet  of  12-inch-diameter  water 
withdrawal  pipeline; 

•  15,400  feet  of  12-inch-diameter 
water  injection  pipeline; 

•  15,400  feet  of  12-inA-diaroeter 
brine  return  pipeline; 

•  25,600  feet  of  12-inch-diameter 
brine  disposal  pipeline; 

•  15,400  feet  of  2-inch-diameter 
diesel  injection  pipeline; 

•  A  new  25,000-horsepower 
compressor  station; 

•  An  electric-motor  driven  pumping 
station  (leach  plant); 

•  A  0.23-acre,  double-lined,  brine 
settling  pond; 

•  Gas  dehydration  facilities:  and 

•  Storage  tanks  for  coolant  water, 
glycol,  lube  oil,  hydrocarbons, 
methanol,  and  diesel  fueL 

Schedule 

Avoca  would  develop  the  proposed 
project  in  three  stages  (referred  to  below 
as  Phase  1,  2,  and  3)  over  a  period  of 
3  to  4  years. 

Phase  1  would  include  the 
construction  of  all  solution  mining,  gas 
handling,  water  production,  and  brine 
disposal  facilities.  Phase  1  would  also 
include  the  development  and  operation 
of  four  storage  caverns — with 
approximately  2  BCF  of  storage 
capacity.  Completion  of  Hrase  1  would 
take  about  18  to  20  months. 

Phase  2  would  include  the 
development  of  four  additional  storage 
caverns  (another- 2  BCF  of  storage 
capacity). 

Phase  3  would  include  the 
development  of  the  final  2  caverns  (with 
1  BCF  of  storage  capacity).  Phases  2  and 
3  would  each  take  about  1  year  to 
complete. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.7 

Land  Requirements  for  Construction 

Avoca  would  use  200  acres  of  land  for 
the  Avoca  Gas  Storage  Field  Project.  Of 


>The  appeiuilces  reierenced  io  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
availabis  from  the  Commisslon't  Public  Reference 
Branch,  room  3104, 941  North  Capitol  Street  NE., 
Washington.  DC  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail 
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this  total,  60  acres  are  associated  with 
surface  facilities  such  as  the  well  pads, 
leach  plant,. compressor  station,  and 
brine  pmnds.  The  remaining  140  acres 
would  be  disturbed  by  activities  related 
to  gas,  water  supply,  and  brine  disposal 
pipelines.  Any  temporary  work  areas, 
storage  yards,  etc.,  would  be  contained 
within  the  area  designated  for  gas 
handling  facilities. 

Following  completion  of  construction, 
approximately  70  of  the  total  200  acres 
would  be  allowed  to  revert  to 
preconstruction  conditions. 

Avoca  proposes  to  use  a  100- foot¬ 
wide  construction  right  -of-way  for  its 
gas,  water,  and  brine  pipelines.  Avoca’s 
permanent  rights-of-way  for  the 
pipelines  outside  the  site  property 
would  vary  from  25  to  50  feet  wide, 
depending  on  the  number  of  pipelines 
in  the  easement:  25  feet  wide  for  single 
pipelines  and  50  feet  wide  for  multiple 
pipelines. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  “scoping”.  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
th^reparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands: 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  species; 

•  Land  use; 

•  Cultural  resources: 

•  Air  quality  and  noise; 

•  Haz^ous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 


and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
environmental  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  information  provided 
by  Avoca.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  will 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis. 

The  list  of  environmental  issues: 

•  Avoca  would  drill  a  total  of  19  new 
wells  in  Steuben  County,  New  York:  10 
solution-mined  cavern,  3  water  source, 
and  6  brine  disposal  wells.  These 
facilities  have  a  potential  for 
groundwater  and  surface  impact. 

•  Whether  the  structural  geology  of 
the  area  is  sufficient  to  contain  solution- 
mined  caverns. 

•  Avoca  proposes  to  use  2,000,000 
gallons  of  water  per  day  for  the  solution¬ 
mining  process  during  the  first  2  years 
of  operation  at  the  Avoca  Gas  Storage 
Field.  This  may  have  an  impact  on 
groundwater  availability.  Testing  of 
wells  in  the  local  aquifers  indicate  that 
the  water  supply  recharges  up  to 
14,600,000  gallons  of  water  per  day. 

•  Avoca’s  pipelines  would  cross  two 
perennial  streams:  Neils  Creek  and 
Cotton  Creek.  Both  of  these  creeks  are 
high-quality  trout  streams,  classified  as 
trout-spawning  groimds  by  New  York. 

•  Avoca’s  brine  disposal  pipelines 
would  cross  16  wetlands. 

•  Avoca  would  construct  a  new 
compressor  station  and  piunping 
facility.  The  nearest  noise-sensitive  area 
to  Avoca’s  new  compressor  station  and 
pumping  facility  is  2,400  feet  to  the 
northeast.  There  is  the  potential  for  air 
and  noise  quality  impacts. 

•  Possible  impact  on  federally  listed 
threatened  or  endangered  species. 

•  Possible  impact  on  cultural 
resources. 

Public  Participation 

You  can  make  a  difierence  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  efrects  of  die  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 


avoid  or  lessen  environmental  impact. 
The  more  sp>ecific  your  comments,  the 
more  useful  they  will  be. 

Please  follow  the  instructions  below 
to  ensure  that  your  comments  are 
received  and  properly  recorded: 

•  Address  your  letter  to:  Lois  Cashed, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP94-161- 
000: 

•  Send  a  copy  of  your  letter  to:  Mr. 
Steven  G.  Grape,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE.  room  7312, 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  1, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Grape  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  “intervenor”. 
Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  hy  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  inter\'enor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  Questions? 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Steven  G.  Grape,  EA  Project  Manager,  at 
(202)  208-0812. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  94-2742  Filed  2-4-94;  8:45  am] 
KLUNO  CODE  S717-01-P 
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[Docket  Na  ER94-15S-000] 

Calex  Vitol  Electric  Inc.;  Notice  of 
Issuance  of  Order 

February  2, 1994. 

On  November  15, 1993,  Catex  Vitol 
Electric  Inc.  (Catex)  submitted  for  filing 
a  rate  schedule  under  which  Catex  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Catex 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Catex  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Catex. 

On  January  14, 1994,  pursuant  to 
delegated  authority,  the  Director, 

Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Catex  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NEL,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Catex  is  authorize  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provideo 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  vdth  t)M  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Catex’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  14, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  room  3308,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  94-2740  Filed  2-4-94;  8:45  am) 
BIUJNO  coos  f7t7-e>-M 


[Docket  No.  ER94-178-000) 

Howell  Power  Systems,  Inc.;  Notice  of 
Issuance  of  Order 

February  2, 1994. 

On  November  19, 1994,  Howell  Power 
Systems,  Inc.  (Howell  Power)  submitted 
for  filing  a  rate  schedule  under  which 
Howell  Power  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Howell  Povrer  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Howell  Power 
requested  that  ffie  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  secxuities  and 
assumptions  of  liability,  by  Howell 
Power. 

On  January  14, 1994,  pursuant  to 
delegated  authority,  the  Director, 

Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabibty  by  Howell  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  EXI 20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Howell  Power  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  shewing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Howell  Power’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  14, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  room  3308, 941  North 
Capitol  Street.  Washington,  DC  20426. 
Lois  D.  Cashell, 

Secretoiy. 

(FR  Doc.  94-2741  Filed  2  4  94;  8:45  am) 
BILUNO  coot  Cm-Ot-M 


[Docket  No.  TM94-2-11-b02  and  RP94-54- 
002) 

Koch  Gateway  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  1. 1994. 

Take  notice  that  on  January  28, 1994, 
Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  January  1, 1994: 

Substitute  First  Revised  Sheet  No.  23 
Substitute  First  Revised  Sheet  Na  24 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  the  correction  of  two 
typographical  errors  to  the  GRI 
surcharge  in  the  above  mentioned  rate 
sheets. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
regulations.  All  such  protests  should  be 
filed  on  or  before  February  8, 1993, 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proce^ings.  Copies  of  this  fiHng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  O.  Cashell, 

Secretary. 

(FR  Doc.  94-2750  Filed  2-4-94;  8:45  am) 
BILLmG  CODE  SriT-Ot-M 


[Docket  No.  TM94-3-26-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

February  1. 1994. 

Take  notice  that  on  January  24, 1994, 
Natural  Gas  Pipeline  (^mpany  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  Na  1,  Substitute 
Original  Sheet  No.  22,  effective 
December  1, 1993. 

Natural  states  that  the  purpose  of  the 
filing  is  to  reinstate,  for  the  last  ten 
months  of  fiscal  year  1994  only,  a 
separate  Annual  Charges  Adjustment 
(ACA)  charge  for  service  provided  on 
the  facilities  formerly  owned  and 
operated  by  Moraine  Pipeline  Company 
(Moraine).  Natural  states  that  the 
Commission  approved  the  abendcHunent 
by  Moraine  and  the  acquisition  by 
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Natural  of  the  Moraine  facilities  by 
order  issued  September  22, 1993  at 
Docket  No.  CP93-35 1-000  (September 
22nd  Order).  The  September  22nd  Order 
required  Natural  to  establish  a  separate 
incremental  Part  284  rate.and  adopt  as 
initial  rates  Moraine’s  existing  rates  for 
transportation  on  the  acquired  facilities. 

Natural  also  states  that  it  previously 
filed  and  the  Commission  accepted  rates 
for  the  Moraine  facilities  that  did  not 
include  the  ACA  charge  sought  here. 
Such  earlier  filing  was  without 
prejudice  to  the  then  pending  Request 
for  Waiver  of  Payment  of  Annual 
Charges  filed  by  Moraine  on  August  10. 
1993  at  Docket  No.  RM87-3-024. 
Subsequently,  on  January  6, 1994,  the 
Commission  issued  an  order  denying 
Moraine’s  requested  waiver  of  payment 
of  ACA  charges.  Therefore,  Natural 
further  states  that  it  should  be  afforded 
the  opportunity  to  equitably  recoup  the 
entire  ACA  charges  amount  that  was 
previously  billed  by  the  Commission 
and  paid  by  Moraine;  and  as  such,  it  is 
filing  to  reinstate  effective  December  1, 
1993,  the  ACA  charge  of  $.0026  per  Mcf 
which  had  been  previously  filed  by 
Moraine  and  accepted  by  Commission 
order  to  be  effective  October  1, 1993. 

Natural  states  that  it  requested  waiver 
of  the  Commission’s  Regulations  to  the 
extent  necessary  for  the  sheet  to  become 
effective  December  1, 1993.  Natural  also 
states  that  the  acceptance  of  the  tari^ 
sheet  is  consistent  with  the  September 
22nd  Order. 

Natural  states  that  a  copy  of  the  filing 
was  mailed  to  Natural’s  jurisdictional 
customers,  interveners  in  Docket  No. 
CP93-351-000  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  sections  385.214  and  385.211  of 
the  Conunission’s  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-2751  Filed  2-4-94;  8:45  ami 
BILLING  CODE  STir-OI-M 


[Docket  No.  CPd4-200-0001 

Northern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

February  1, 1994. 

Take  notice  that  on  January  27, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-200-000  a  request 
pursuant  to  §  157.205  of  the 
Commission’s  Regulations  to  construct 
and  operate  a  new  delivery  point  for 
West  Texas  Gas  Inc.  (West  Texas)  to 
serve  new  residential  service  to  a  trailer 
court  in  Gray  County,  Texas  under 
Northern’s  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  construct  and 
operate  one  small  measuring  station  and 
appurtenant  facilities  (Conklin  Master 
Meter)  to  provide  increased  natural  gas 
deliveries  to  West  Texas  pursuant  to 
Northern’s  existing  transportation 
service  agreement  under  Northern’s 
currently  effective  Rate  Schedules  to 
serve  a  trailer  court  downstream  of  the 
Conklin  Master  Meter  located  in  Gray 
County,  Texas.  Northern  states  that  the 
estimated  peak  day  volumes  to  be 
delivered  to  West  Texas  is  69.6  Mcf  of 
natural  gas  per  day  and  2,270  Mcf  of 
natural  gas  per  year.  Northern  states  that 
the  estimated  cost  to  install  these 
facilities  is  $1,000.  Northern  states  that 
the  volumes  to  be  delivered  to  West 
Texas  at  this  delivery  point  after  the 
request  would  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northern  states  that  the  establishment  of 
this  delivery  f>oint  is  not  prohibited  by 
Northern’s  existing  tariff  and  Northern 
has  sufficient  capacity  to  accomplish 
deliveries  at  this  new  delivery  point 
without  detriment  or  disadvantage  to 
Northern’s  other  customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-2743  Filed  2-4-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-81-001] 

Northern  Border  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

February  1, 1994. 

Take  notice  that  on  January  27, 1994, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  folloviring 
revised  tariff  sheet: 

Substitute  First  Revised  Sheet  No.  247 

The  proposed  effective  date  of  the 
tariff  sheet  is  February  1, 1994. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  correct 
certain  inadvertent  reference  errors,  as 
identified  by  the  Commission's  January 
19, 1994  letter  order  in  the  captioned 
proceeding. 

Northern  Border  states  that  copies  of 
this  filing  are  being  served  upon  all 
parties  to  the  captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  should  be  filed  on  or 
before  February  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secrefaiy. 

IFR  Doc.  94-2746  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  S717-01-M 


[Docket  No.  RP93-6-020] 

Northwest  Pipeline  Corp.;  Notice  of 
Change  in  S^ice  Agreements 

February  1, 1994. 

Take  notice  that  on  January  28, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  new  service  agreements,  as 
described  below,  in  compliance  with 
Commission  orders  in  the  above  docket. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  tender  new  Rate 
Schedule  SGS-1  and  LS-1  service 
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agreements  with  various  customers 
reflecting  the  unbundling  of  the 
redelivery  transportation  component  of 
those  rate  schedules,  and  the  mandatory 
conversion  of  that  redelivery 
transportation  to  service  under  new  Rate 
Schedule  TF-2. 

Northwest  has  requested  an  effective 
date  of  March  1, 1994,  for  the  tendered 
service  agreements.  Northwest  states 
that  a  copy  of  this  filing  is  being  served 
on  the  affected  customers,  all 
intervenors  in  Docket  No.  RP93-5-011, 
Northwest’s  jurisdictional  customers, 
and  all  associated  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  February  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-2745  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-1 18-000] , 

Questar  Pipeline  Co.;  Proposed 
Settlement  and  Proposed  Changes  in 
FERC  Gas  Tariff 

February  1, 1994. 

Take  notice  that  on  January  21, 1994, 
Questar  Pipeline  Company  (Questar) 
and  Mountain  Fuel  Supply  Company 
(Mountain  Fuel)  filed  a  Joint  Offer  of 
Settlement  that  would  modify  Questar’s 
gathering  rates,  as  set  forth  on  proposed 
Substitute  Original  Sheet  No.  7  of  First 
Revised  Volume  No.  1  and  Substitute 
Eleventh,  Twelfth,  and  Thirteenth 
Revised  Sheets  No.  8  of  Original 
Volume  No.  3  of  its  FERC  Gas  Tariff 
included  in  its  settlement.  Questar  and 
Mountain  Fuel  state  that  the  settlement 
is  being  filed  under  Rule  602  (18  CFR 
§  385.602)  and  accordingly  the 
Commission  will  treat  the  tariff  sheets 
as  pro  forma  sheets  only  and  not  a  filing 
under  section  4  of  the  Natural  Gas  Act. 

Questar  and  Mountain  Fuel  state  that 
the  settlement  would  change  the  rate  for 
gathering  services  rendered  to  Mountain 
Fuel,  Questar’s  local  distribution 
company  affiliate,  pursuant  to  a 


Questar-Mountain  Fuel  gathering 
service  contract  entered  into  October  11, 
1993,  and  would  make  the  same  rates 
available  to  any  firm  gathering  customer 
on  Questar’s  system.  Questar  and 
Mountain  Fuel  state  that  the  Settlement 
provides  that  the  new  rates  would  be 
made  effective  September  1, 1993,  the 
effective  date  of  Questar’s  new  rates 
under  its  order  No.  636  restructuring  in 
Docket  No.  RS92-9. 

Questar  and  Mountain  Fuel  further 
state  that  the  rates  are  based  on  the  cost 
of  service  of  the  facilities  used  to 
provide  gathering  services  to  Mountain 
Fuel  and  are  to  be  effective  through 
August  31, 1995. 

Questar  and  Mountain  Fuel  state  that 
a  copy  of  the  filing  has  been  provided 
to  the  parties  in  Docket  No.  RS92-9  and 
to  the  Utah  Public  Service  Commission 
and  the  Public  Service  Commission  of 
Wyoming. 

All  parties  to  the  proceedings  in 
Docket  No.  RS92-9-000,  et  al.,  are 
automatically  parties  to  this  proceeding. 
Any  other  person  desiring  to  be  heard 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room.  Pursuant  to  Rule 
602,  initial  comments  in  the  proposed 
settlement  must  be  filed  on  or  before 
February  10, 1994,  and  reply  comments 
on  or  before  February  22, 1994. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-2748  Filed  2-4-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-1 19-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  1, 1994. 

Take  notice  that  on  January  28, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  March  1, 1994: 


Fourth  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  18 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to  §  3.3 
of  the  General  Terms  and  Conditions  of 
Texas  Gas’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  recover  ninety 
percent  (90%)  of  its  Gas  Supply  . 
Realignment  costs  from  its  firm 
transportation  customers.  The  total  GSR 
costs  proposed  to  be  recovered  by  this 
filing  are  $11,553,449. 

Texas  gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas’s  affected  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-2749  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-109-001] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

February  1, 1994. 

Take  notice  that  on  January  27, 1994 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  the 
following  revised  tariff  sheet: 

2nd  Rev  Seventh  Revised  Sheet  No.  2496.1 

Trunkline  proposes  that  this  tariff 
sheet  become  effective  May  1, 1993. 

Trunkline  states  that  this  revised  tariff 
sheet  is  being  filed  to  amend  Rate 
Schedule  T-61  for  the  transportation  of 
natural  gas  provided  jointly  by 
Trunkline  and  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle)  on  behalf  of 
United  Cities  Gas  Company  (United 
Cities)  to  reflect  Panhandle’s  current 
restructured  transportation  rates  as 
approved  in  Panhandle’s  Docket  Nos. 
RS92-22-003  and  004;  Docket  Nos. 
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RS92-22-005,  006,  and  008;  and  Docket 
Nos.  RS92-22-009,  010,  and  011  by  the 
Commission’s  Orders  dated  March  26, 
1993,  July  2, 1993,  and  October  29, 

1993,  respectively. 

Trunkline  states  that  a  copy  of  this 
filing  is  being  served  on  Panhandle, 
United  Cities  and  the  applicable  state 
regulatory  agency. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  E)C  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  fil^  on  or  before  February  8, 

1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-2747  Filed  2-4-94;  8:45  am} 
BILUNC  CODE  STIT-OI-M 

[Docket  No.  ER94-228-000] 

West  Texas  Utilities  Co.;  Notice  of 
Filing 

February  1, 1994. 

Take  notice  that  on  January  27, 1994, 
West  Texas  Utilities  Company  tendered 


for  filing  a  notice  of  withdrawal  of  its 
December  9, 1993  filing  in  this 
proceeding  because  the  agreements  have 
previously  been  accepted  in  Docket  No. 
ER8 7-65-000. 

Copies  of  the  filing  have  been  on  Gate 
City,  Dickens,  Brazos,  and  the  Public 
Utilities  Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-2744  Filed  2-4-94;  8:45  am] 
BILUNQ  CODE  6717-01-M 


Notice  of  Cases  Filed  During  the  Week 
of  December  24  Through  December  31, 
1993 

Office  of  Hearings  and  Appeals 

During  the  Week  of  December  24 
through  December  31, 1993,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated;  February  1, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  24  through  December  31, 1993] 


Date 

Name  arxl  location  of  applicant 

Case  No. 

Type  of  submission 

12/28/93  . . 

Wackenhut  Services,  Inc.,  Denver,  Colo- 

LWA-0004 

Request  for  Hearing  under  DOE  Contractor  Employee 

rado. 

Protection  Program.  If  granted;  A  hearing  under  10 

■ 

CFR  part  708,  requested  by  Weickerthut  Services,  Inc., 
would  be  held  corKeming  the  complaint  of  William  A. 
Armijo  that  reprisals  were  taken  against  him  by  man¬ 
agement  officials  of  Wackenhut  Services,  Inc.,  as  a 
consequence  of  his  having  disclosed  safety  concerns  to 
the  DOE. 

12/29/93  . 

Decatur  Cooperative  Association,  Oberlin, 
Kansas. 

LEE-0068 

Exception  to  the  Reporting  Requirements.  If  granted:  De¬ 
catur  Cooperative  Association  would  not  be  required  to 
file  Form  EIA-782B.  "Resellers’/Retailers’  Monthly  Pe¬ 
troleum  Product  Sales  Report.” 

12/29/93  . 

Taylor,  Newsome,  Tinkham  &  Cole,  P.C. 
Alexarxjria,  Virginia. 

_ 

LFA-0345 

/Appeal  of  an  Information  Request  Denial.  If  granted:  The 
November  22,  1993,  Freedom  of  Information  Request 
Denial  issued  by  the  Oak  Ridge  Operations  Office 
would  be  rescinded,  arxj  Taylor,  Newsome,  Tinkham  & 
Cole,  P.C.,  would  receive  access  to  all  contracts,  sub¬ 
contracts,  purchase  orders  or  other  agreements  award¬ 
ed  by  DOE  to  Research  Triangle  Institute  during  cal¬ 
endar  year  1992. 

Refund  Applications  Received 


Date  received 

Name  of  refund  proceeding/name  of  refund  applicant 

1  Case  No. 

12/24/93  thru  12/31/93 . 

.  Texaco  Oil  Refund  Applications  Received  . 

.....  RF321-20008  thru  RF321-20010. 
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Refund  Applications  Received— Continued  j 

Date  received 

Name  of  refund  proceeding/name  of  refund  applicant 

Case  No. 

12/24/93  thru  12/31/93 . 

12/27/93  . 

12/28/93  . 

12/29/93  . 

Gulf  Oil  Refund  Applications  Received . 

St.  Peter’s  Church  and  School  . 

Farmers  Elevator  Coop  Co . 

Racetrac  Petroleum  Inc  . 

RF300-21769  thru  RF300-21770. 
RC272-224. 

RF272-95093. 

RF346-112. 

IFR  Doc.  94-2735  Filed  2-4-94;  8:45  am) 
BILLING  CODE  6450-01-P 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  November  1  Through 
November  5, 1993 

During  the  week  of  November  1 
through  November  5, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Natural  Resources  Defense  Council,  11/ 
1/93  LFA-0150 

The  Natural  Resources  Defense 
Council  filed  an  Appeal  from  a  denial 
by  the  Office  of  Military  Application  of 
a  request  for  information  that  it  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  information 
that  was  withheld  as  classified  material 
under  Exemption  3  of  the  FOIA,  after  a 
review  by  the  DOE’s  Office  of 
Classification,  the  DOE  determined  that 
a  small  portion  of  previously  withheld 
material  could  now  be  released  as  the 
result  of  more  precise  deletions.  The 
remaining  withheld  material  continues 
to  be  properly  classified,  and  therefore, 
may  not  be  released.  Accordingly,  the 
Appeal  was  granted  in  part  and  denied 
in  part. 

Valley  Times,  11/1/93,  LFA-0325 

Valley  Times  filed  an  Appeal  from  a 
partial  denial  by  the  Office  of  the 
Inspector  General  (OIG)  of  a  request  for 
information  which  the  company  had 
submitted  in  accordance  with  the 
Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found 


that  the  names  of  certain  former 
Lawrence  Livermore  National 
Laboratory  employees  who  were  under 
investigation  by  the  OIG  for  possible 
conflict  of  interest  violations  were 
improperly  withheld  under  Exemptions 
6  and  7(C)  and  that  the  names  should  be 
released  to  the  public.  On  remand,  the 
OIG  must  release  the  names  of  the 
subject  of  its  conflict  of  interest 
investigation  or  explain  why  it  is 
inappropriate  to  do  so. 

Refund  Applications 

Gulf  Oil  Corporation/New  York 

Telephone  Co..  11/4/93,  BR300-252 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  in  the  Gulf  Oil 
Corporation  special  refund  proceeding 
by  Allin  M.  Means,  President  of 
Resource  Refunds,  Inc.  (RRI),  on  behalf 
of  the  New  York  Telephone  Co.  In  its 
Motion,  RRI  requested  reconsideration 
of  an  April  13, 1993  Decision  and  Order 
that  dismissed  NY  Telephone’s  refund 
Application  on  the  ground  that  it  was 
filed  after  the  March  1, 1993  deadline 
for  submissions  in  the  Gulf  proceeding. 
See  Gulf  Oil  Corp./Bresett,  23  DOE 
1185,031  (1993), 

In  considering  RRI’s  Motion,  the  DOE 
determined  that  RRI  had  not  presented 
any  compelling  reason  that  would 
warrant  acceptance  of  the  late 
Application.  In  addition,  the  DOE 
determined  that  RRI’s  conduct  in 
connection  with  the  Application  did  not 
meet  the  standards  applicable  to 
participants  in  agency  proceedings. 
Accordingly,  the  DOE  determined  that 
RRI  should  take  specified  remedial 
measures  designed  to  prevent  the 
reoccurrence  of  the  conduct  in  question. 
Accordingly,  the  Motion  for 
Reconsideration  was  denied,  and  RRI 
was  ordered  to  take  the  specified 
-  measures. 


Texaco  Inc./  Yankee  Oil  Co.,  Inc.;  F.L. 

Roberts  &■  Co.,  Inc.,  11/4/93,  RF321- 

17264,  RF321-19930 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  sole  shareholders  of  Yankee  Oil 
Co.,  Inc.  (Yankee),  and  modified  a 
refund  previously  granted  to  F.L. 

Roberts  &  Co.,  Inc.  (Roberts).  In  August 
1978,  Yankee  had  sold  some  of  its 
assets,  including  its  supply  contract 
with  Texaco,  to  Roberts.  In  considering 
the  Yankee  claim,  the  DOE  found  that 
Roberts  had  been  granted  a  refund  based 
upon  purchases  of  Texaco  products 
made  by  Yankee  prior  to  May  1976. 
Roberts  conceded  that  it  was  not  eligible 
for  a  refund  based  upon  these  purchases 
but  argued  that  it  was  eligible  for  a 
refund  based  upon  purchases  made  after 
April  1976,  when  Yankee  signed  a 
supply  contract  with  Texaco.  The  DOE 
held  that  the  right  to  a  refund  is  an  asset 
separate  from  the  supply  contract  and 
was  not  transferred  to  Roberts  by  the 
transfer  of  the  supply  contract. 

However,  Roberts  was  eligible  for  a 
refund  based  upon  Texaco  products 
purchased  beginning  in  August  1978. 
Therefore  the  Roberts  refund  was 
reduced  by  the  amount  of  the  refund  it 
had  incorrectly  received  in  an  earlier 
Decision.  As  a  result,  Roberts  was 
granted  a  refund  of  $11,381  ($8,300 
principal  plus  $3,081  interest).  Yankee 
was  granted  a  refund  of  $48,206 
($35,156  principal  plus  $13,050  interest) 
based  upon  purchases  made  from  March 
1973  until  August  1978. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Ck)mpany/Don’s  Arco  of  Eugene  . 

Atlantic  Richfield  Comp>any/Geroulo  Coal  &  Oil  Co.  et  al . 

Atlantic  Richfield  Company/Maryland  Avenue  Arco  et  al  . 

Atlantic  Richfield  Company/Southem  Shore  Yacht  Club  et  al 

Beacon  Oil  Company/E.J.  Brown  . . . 

City  of  Plainwell  et  al  . 

County  of  Siskiyou . . . . 

Tangipahoa  Parish . : . . 

Enron  Corp./Mitchell  Butane  Gas  Sales,  Inc  . 


RF304-14734 

11/05/93 

RF304-13275 

11/04/93 

RF304-13644 

11/04/93 

RF304-14050 

11/04/93 

RR238-2 

11/04/93 

RF272-83023 

11/05/93 

RF272-87454 

11/05/93 

RF272-87729 

RF340-78 

11/04 '93 
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Great  Plains  Gas  Division  . . 

Enron  Corp./Witt  Propane  Gas  Corp . . . . 

Schupback-Streitmatter  Gas  Co.  Inc . 

Gateway  Inn  et  al  . . . . 

Gujf  Oil  Corporation/City  of  Dallas  . 

Gulf  Oil  Corporation/RC.  Davis  Jr  . :.. 

Riverside  Coal  &  Oil . . . 

Collingwood  &  Seaman  Oil  Co . 

Gulf  Oil  Corporation/Pillow’s  Gulf  et  al . 

Gulf  Oil  Corporation/Tri-County  Oil  Company,  Inc 

Jackson  Trucking  Co.  et  al  . 

Moroni  Feed  Comply  . 

Murphy  Oil  Corp./Butler  Taconite . 

Plainfield  Iron  &  Metal  Corp  . 

Syracuse  University  et  al  . 

Texaco  Inc./Charlotte  Road  Texaco  . 

Frieden  Texaco . 

Soileau’s  Texaco . 

Texaco  Inc./Lacey  &  Lacey  Consignee . 

Texaco  Inc./Ski's  Texaco  et  al . 

Texaco  lnc./Westem  Circle  Texaco . 

Texaco  Inc./Woodland  Ave.  Texaco  et  al . 

Town  of  Wickenburg,  Arizona  et  al . . . 


RF340-94 

RF349-108 

11/04/93 

RF340-148 

RF272-81807 

11/05/93 

RF30a-21756 

11/01/93 

RF300-5920 

11/01/93 

RF30&-15119 

RF300-16218 

RF30(>-19759 

11/05/93 

RF300-15052 

11/01/93 

RF272-91501 

11/02/93 

RF272-67497 

11/05/93 

RF309-1079 

11/05/93 

RF272-91349 

11/02/93 

RF272-77723 

11/01/93 

RF321-19165 

11/02/93 

RF321-19168 

RF321-19172 

RF321-19947 

11/02/93 

RF321-6909 

11/05/93 

RF321-19941 

11/02/93 

RF321-10638  ' 

11/04/93 

RF272-88023 

11/05/93 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

BamhiU  Contracting  Conv 

RF272-15826 

pany. 

C.  Ryan  &  Son,  Inc . 

RF321-4438 

C.W.  Stephenson  OH  Co . 

RF321-19601 

Chama  Texaco  . . 

RF321-18591 

Essington  Texaco  Service 

RF321-16954 

Station. 

John  W.  Osenbaugh . 

LFA-0324 

Kentucky  Transportation,  Inc 

RF30a-20158 

Linwood  Texaco  Service 

RF321 -16955 

Statiofv 

Town  of  Waterboro  . 

RF272-82939 

Westwego  Aviation  Corpora- 

RF300-20143 

tion. 

Willmar  Regional  Treatment 

RF272-85443 

Center. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Api}eals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

February  1, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

IFR  Doc.  94-2731  Filed  2-4-94;  8:45  am] 
BILUNO  CODE  6450-01-P 


Notice  of  Issuance  of  Proposed 
Decision  and  Order;  Week  of 
December  6  Through  December  10, 
1993 

During  the  we^  of  December  6 
through  December  10, 1993,  the 
proposed  decision  and  order 
suramarized  below  was  issued  by  the 
Ofiice  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  the 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 


Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

February  1, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

C.  Parker  Oil  Co.,  Inc.,  Asheville,  NC, 
LEE-0042,  Reporting  Requirements 
C.  Parker  Oil  Co.,  Inc.  (Parker)  filed  an 
Application  for  Exception  ft-om  the 
provision  of  filing  Form  EIA-782B, 
entitled  “Reseller/Retailer’s  Monthly 
Petroleum  Product  Sales  Report.”  The 
exception  request,  if  granted,  would 
permit  Parker  to  be  exempted  from 
filing  Form  EIA-782B.  On  December  6, 
1993,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
tentatively  determined  that  the 
exception  request  be  denied. 

[FR  Doc.  94-2732  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  6450-01-^ 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  December  13  Through 
December  17, 1993 

I 

During  the  week  of  December  13 
through  December  17, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Whistleblower  Proceeding 
Ronald  Sorri,  12/16/93,  LWA-0001 

Ronald  Sorri  (Sorri)  filed  a  request  for 
a  hearing  on  June  9, 1993  under  the 
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Department  of  Energy’s  Contractor 
Employee  Protection  Program,  10  C.F.R. 
Part  708.  This  case  involved  a 
whistleblower  complaint  filed  by  Sorri 
under  DOE’s  new  Contractor  Employee 
Protection  Program,  charging  that 
reprisals  were  taken  against  him  after  he 
raised  safety  concerns  with  Sandia 
National  Laboratories,  E)OE,  and 
Congressman  Leon  Panetta.  The  alleged 
reprisals  included  removing  him  from 
his  )ob  as  a  maintenance  technician  in 
Sandia’s  Microelectronics  Development 
Laboratory;  giving  him  lowered 
performance  ratings;  reassigning  him  to 
a  job  as  a  technical  writer;  and  finally, 
firing  him.  DOE’s  Office  of  Contractor 
Employee  Protection  (OCEP) 
investigated  the  complaint  and  found 
that  the  first  three  actions  were  reprisals 
for  Sorri’s  disclosure  of  safety  concerns. 
However,  OCEP  concluded  the  Sorri’s 
termination  did  not  constitute  a  reprisal. 
Sorri  requested  a  hearing  before  a 
Hearing  Officer  with  the  Office  of 
Hearings  and  Appeals,  maintaining  that 
his  termination  was  also  a  reprisal  for 
his  safety  disclosures.  The  Hearing 
Office  concluded  that  Sorri  proved  by  a 
preponderance  of  the  evidence  that  he 
engaged  in  activities  protected  under 
Part  708  and  that  these  activities  were 
a  contributing  factor  in  the  decision  by 
Sandia  and  L&M  to  terminate  his 
employment.  The  Hearing  Officer 
further  concluded  that  Sandia  and  L&M 
failed  to  prove  by  clear  and  convincing 
evidence  that  they  would  have 
terminated  Sorri’s  employment  were  it 
not  for  his  whistleblowing  activities. 

The  Hearing  Officer  therefore 
determined  that  Sorri’s  termination 
violated  the  whistleblower  regulations 
in  10  C.F.R.  Part  708.  Sorri  was  awarded 
$5,000  in  back  pay,  plus  attorney’s  fees 
and  costs.  Sandia  and  L&M  have  the 
right  to  appeal  the  Decision  to  the 
Secretary  or  her  designee. 

Motion  for  Discovery 

Oxy  USA  Inc.,  12/17/93,  LRD-0006, 
LRH-0002 

OXY  USA  Inc.  (OXY)  filed  Motions 
for  Discovery  and  Evidentiary  Hearing 
in  connection  with  the  firm’s  Statement 
of  Objections  to  a  February  1992 
Revis^  Proposed  Remedial  Order  (the 
Revised  PRO)  issued  to  the  firm  by  the 
DOE’s  Economic  Regulatory 
Administration  (ERA).  The  Revised  PRO 
concerns  reciprocal  crude  oil 
transactions  entered  into  by  OXY’s 
predecessor  in  interest.  Qties  Service 
Company  (Cities).  Those  transactions 
generally  involved  the  sale  by  Cities  of 
price-controlled  crude  oil  in  exchange 
for  its  receipt  of  deeply  discounted 
exempt  crude  oil.  The  ERA  alleges  that 


Gties’  reporting  of  these  transactions 
violated  the  entitlements  reporting 
requirements  set  forth  at  10  CF.R. 

§  211.67(b),  (h).  and  (j)  and  the  anti¬ 
circumvention  rule  set  forth  at  10  C.F.R. 

§  205.202. 

In  considering  the  firm’s  discovery 
requests,  the  DOE  found  that,  with  the 
exception  of  privileged  material,  OXY 
had  already  been  provided  with 
information  relevant  to  the  charges  in 
the  Revised  PRO.  Accordingly,  the 
discovery  motion  was  denied.  In 
considering  the  firm’s  evidentiary 
hearing  motion,  the  DOE  held  that  OXY 
should  be  granted  an  evidentiary 
hearing  to  support  its  contentions  that 
(i)  Cities’  officials  believed,  and  had  a 
plausible  basis  for  believing,  that 
entitlements-exempt  uses,  rather  than 
miscertification,  explained  the 
transactions  and  (ii)  the  transactions 
were  not  shams.  The  DOE  denied  OXY’s 
request  for  an  evidentiary  hearing  on  the 
issues  of  the  scope  of  Cities’  court  action 
concerning  the  transactions  and  the 
sufficiency  of  Cities’  contemporaneous 
disclosure  concerning  the  transactions, 
on  the  ground  that  those  issues  should 
be  resolved  on  the  basis  of  the  record  of 
the  litigation  and  submissions  by  Gties 
to  the  DOE.  Accordingly,  the 
evidentiary  hearing  motion  was  granted 
in  part. 

Refund  Applications 
Atlantic  Richfield  Company/Mission 
Trail  Oil  Company,  12/15/93, 
RF304-3079 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Mission  Trail  Oil  Company  (Mission 
Trail)  in  the  Atlantic  Richfield  Company 
Subpart  V  special  refund  proceeding. 
Mission  Trail  is  a^liated  with  Coast  Oil 
•  Company  (Coast),  a  firm  that  previously 
received  a  full  small  purchaser  refund  of 
$5,000  in  principal  in  the  ARCO 
proceeding.  In  the  case  of  multiple 
refund  applications  filed  by  affiliated 
firms  in  the  same  proceeding,  the 
submissions  are  consolidated  in 
considering  the  applicants’  eligibility 
for  a  refund.  Therefore,  the  Mission 
Trail  refund  was  calculated  based  upon 
the  consolidated  Mission  Trail  and 
Coast  volumes  under  the  mid-range 
presumption  less  the  previous  refund  of 
$5,000  that  had  been  granted  to  Coast. 
Thus  Mission  Trail  was  granted  a  refund 
of  $9,194,  representing  $5,463  in 
principal  and  $3,731  in  interest. 

Gulf  Oil  Corporation/  M-A.  and  M.T. 
Moon,  12/17/93,  RF300-16446 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Resource 


Refunds,  Inc.  on  behalf  of  M.A.  and 
M.T.  Moon,  operators  of  Moon  and  Sons 
Gulf.  Under  Case  Na  RF300-10430, 

Gary  Towerville,  manager  of  Moon  end 
Sons  Gulf  and  stepson  of  M.A.  Moon, 
previously  applied  for  and  received  a 
refund  based  on  estimated  purchases  of 
2,569,360  gallons.  This  Application  for 
Refund  was  granted  in  full  on  November 
9, 1989.  Under  the  Case  No.  RF300- 
16446,  Resource  Refunds,  Inc.  filed  an 
Application  for  Moon  and  Sons  Gulf, 
claiming  that  the  station  should  receive 
a  refund  based  on  2,703,870  gallons. 

This  Application  Incorrectly  stated  that 
the  applicant  had  not  previously  filed 
for  a  refund  in  this  proceeding.  Because 
the  second  Application  claimed  a 
refund  for  2,569,360  gallons  previously 
included  in  the  earlier  filing,  it  therefore 
was  granted  for  purchases  of  only 
134,510  gallons.  Furthermore,  this 
Decision  discusses  the  responsibility  of 
filing  agents  to  maintain  the  accuracy  of 
their  case  files,  and  it  reminded 
Resource  Refunds,  Inc.  of  this 
obligation. 

Gulf  Oil  Corp./Ripley  &  Fletcher  Co. 
RF300-14073,  C.N.  Brown  Co.,  12/ 
15/93,  RF300-16858 

The  DOE  issued  a  Decision  and  Order 
concerning  two  affiliated  Applications 
for  Refund  filed  by  Wilson,  Keller  & 
Associates,  Inc.  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
In  the  first  application,  Ripley  & 

Fletcher  Co.  (Ripley)  claimed  a  refund 
as  a  reseller  bas^  on  the  purchase  of 
193,564,655  gallons  of  Gulf  petroleum 
product.  In  the  second  application,  CN. 
Brown  Co.  (CNB)  claimed  a  refund 
based  on  its  purchase  of  8,623,679 
gallons  under  consignment.  As  both 
applicants  were  under  conunon 
ownership  and  control  during  the  Gulf 
refund  period,  they  were  considered 
together  and  approved  for  the  maximum 
principal  amount  of  $50,000  under  the 
40  percent  presumption.  Ripley  and 
CNB  could  not  take  advantage  of  the 
consign^  presumption  because  it 
would  have  raised  their  combined 
principal  amount  beyond  the  $50,000 
limit  and  both  applicants  had  chosen 
not  to  prove  injury.  Accordingly,  the 
DOE  granted  Ripley  a  refund  of  $86,250 
($48,000  principal  plus  $38,250  interest 
and  CNB  a  refund  of  $3,594  ($2,000 
principal  and  $1,594  interest). 

Gulf  Oil  Corporation/Southern  Jersey 
Airways,  Inc.,  12/17/93,  RF300~ 
19732 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  LK,  fnc. 
(LK),  a  filing  agency,  on  behalf  of 
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Southern  Jersey  Airways,  Inc. 

(Southern).  In  considering  the  refund 
claim,  the  EKDE  noted  that  LK  was 
authorized  to  represent  Southern,  a  firm 
in  Chapter  7  bankruptcy,  by  the  U.S. 
Bankruptcy  Court  for  the  District  of  New 
Jersey.  The  EKDE  found  that  this 
arrangement  would  provide  restitution 
to  Southern’s  estate.  Accordingly,  a 
refund  in  the  amount  of  $7,716  was 
granted  to  LK,  which  will  notify  the 
U.S.  Bankruptcy  Court  of  its  receipt  of 
the  refund. 

Gulf  Oil  Corpomtion/T ransportation 
Supplies,  Inc.,  12/15/93,  BF300- 
16200 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding  by  Stanley  Cofall  on 
behalf  of  Transportation  Supplies,  Inc. 
(TSI).  The  Application  for  Refund  was 
submitted  by  Energy  Refunds,  Inc.,  a 
private  filing  service.  The  applicant 
claimed  that  TSI  purchased  28,243,240 
gallons  of  Gulf  petroleum  products  and 
asked  that  the  refund  check  be  made 
payable  to  Stanley  Cofall.  Mr.  Cofall 
could  not  demonstrate  that  he  was 
presently  eligible  to  receive  a  refund  on 
behalf  of  this  corporation.  In  addition, 
under  Case  No.  RF300-10119,  Leaseway 
Transportation  Corporation  was  granted 
a  refund  based  on  purchases  of 
40,933,031  gallons  of  Gulf  products 
made  by  the  corporation  and  its 
subsidiaries  which  include 
Transportation  Supplies,  Inc.  Mr.  Cofall 
was  therefore  denied  a  refund  in  this 
proceeding. 


Gulf  Oil  Corporation/West  Penn  Power 
Company,  12/17/94,  RF300-20131 
The  EKDE  issued  a  IDecision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  West  Penn 
Power  Company.  In  considering  the 
claim,  the  EKDE  noted  that  pursuant  to 
Pennsylvania  regulations  for  public 
utilities.  West  Penn  Power  Company  did 
not  employ  a  monthly  fuel  adjustment 
clause  during  the  refund  period.  The 
EKDE  found  that  the  company  therefore 
could  not  pass  through  Gulfs  alleged 
overcharges  to  its  customers  on  a  dollar 
for  dollar  basis.  Accordingly,  West  Penn 
Power  Company  was  treated  as  an  end- 
user  in  this  proceeding  and  was  granted 
a  total  refund  of  $9,238. 

Quantum  Chemical  Corp./Wilcox  Oil 
Company.  12/17/94,  RR330-1 
Bill  T.  Wilcox  submitted  a  Motion  for 
Reconsideration  of  the  EKDE’s  denial  of 
an  Application  for  Refund  that  he  had 
submitted  on  behalf  of  Wilcox  Oil 
Company  (WOC)  in  the  Quantum 
Chemical  Corporation  Refund 
proceeding.  In  its  denial  of  the  original 
application,  the  EKDE  found  that  the 
WOC  was  a  corporation  whose  stock 
had  been  sold,  and  that  the  right  to  a 
refund  had  transferred  to  the  purchaser 
of  the  stock.  However,  based  on 
information  submitted  by  Mr.  Wilcox  in 
his  Motion  for  Reconsideration,  the  EKDE 
found  that  the  WOC  functioned  as  a  sole 
proprietorship  of  Mr,  Wilcox  prior  to  its 
incorporation.  Accordingly,  the  EKDE 
found  that  Mr.  Wilcox  was  the  proper 
recipient  of  a  refund  for  WOC’s 
purchases  from  Quantum  that  occurred 


prior  to  the  incorporation  of  WOC  in 
IDecember  1979. 1^.  Wilcox  was 
therefore  granted  a  refund  of  $109. 

Texaco  Inc./Ronnie’s  Texaco  et  al.,  12/ 
15/93,  RF321-14226  et  al 

The  DOE  issued  a  IDecision  and  Order 
concerning  seven  Applications  for 
Refund  filed  in  the  Texaco  Inc.  Subpart 
V  special  refund  proceeding.  The 
application  for  purchases  made  by  Art 
Cement  Products.  Inc.  (Art)  (Case  No. 
RF321-16588).  was  filed  by  RECOLL 
Management  Corp.  (RECOLL).  Art  is  in 
bankruptcy,  and  the  New  Bank  of  New 
England  is  one  of  its  creditors.  RECOLL 
is  acting  on  behalf  of  the  Federal 
IDeposit  Insurance  Corporation,  the 
bank’s  receiver.  The  trustee  in  the  Art 
bankruptcy  case  stated  that  the  bank  has 
a  security  interest  in  all  of  Art’s  assets, 
and  he  requested  that  the  refund  due 
Art  be  made  payable  to  RECOLL.  The 
EKDE  has  previously  indicated  that 
where  a  firm  is  in  bankruptcy,  the 
refund  will  be  paid  to  a  creditor  if  the 
creditor  demonstrates  a  clear  right  to  the 
refund.  See  Texaco  Inc./General  Gas  &■ 
on  Co.,  22  EKDE  1  85,130  (1992).  That 
is  the  case  here.  Accordingly,  Art’s 
refund  was  granted  to  RECOLL. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/B&P  Motor  Express  . 

Atlantic  Richfield  Cbmpany/Bohemian  Distributing  Co.  et  al 

B  &  B  Trucking  Company  . 

Browning-Ferris  Industries  of  K.C  . 

Clear  Lake  School  District  et  al . 

Gulf  Oil  Corporation/Bronx  River  Gulf  Service  . 

Kearney  &  Trecker  Corp.  et  al . 

Lindsley  Lumber  Company  . 

Pearl  River  County  . 

Sandoz  Chemicals  Corp.  et  al  . 

Sandoz  Chem.  Corporation . . . 

Lockheed  Aeronautical  Sys.  Co . 

Holland  Corp  . 

DBJ  Equipment  Co . 

CKribb^n  Marine  Service  Co  . . . 

Shell  Oil  Company/509  BMW/LGSF  . . . 

Shell  Oil  Company/Cleofe  Rivera  Rosado  . 

Jose  Martorell  Otero  . . . 

Shell  Oil  Company/Lectronostic  Servicenter,  Inc . 

Texaco  Inc./Deal’8  Texaco  #1  . 

jack’s  Texaco  #1  . 

Texaco  Inc./Leo  Charest’s  Texaco  et  al  . 

Texaco  Inc./Pop'8  Oasis  Truck  Stop  et  al . 

Texaco  Inc./Texaco  Food  Mart  #1  et  al  . 


RF304-12218 

12/15/93 

RF304-13428 

12/15/93 

RF272-75997 

12/15/93 

RC272-218 

12/15/93 

RF272-80733 

12/15/93 

RF300-14412 

12/15/93 

RF272-80140 

12/15/93 

RF272-77206 

12/17/93 

RF272-87015 

12/15/93 

RF272-66502 

12/17/93 

RD272-66502 

RD272-66674 

RD272-67236 

RD272-67759 

RD272-69699 

RF315-1791 

12/17/93 

RF315-9350 

12/17/93 

RF315-9351 

RF315-736 

12/15/93 

RF321-19374 

12/17/93 

RF321-19982 

RF321-11150 

12/17/93 

RF321-19068 

12/15/93 

RF321-11566 

12/17/93 
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Dismissab 

The  following  submissions  were 
dismissed: 


Name 


Case 


No. 


A.  Wimpfheimer  &  Bro.,  Inc 

Arledge  Transfer,  Itk - 

Borough  of  Alpha  - 

City  of  Grove _ 

City  of  Huron  _ .... 

City  of  Independence  - 

Ci^  of  Ithaca  - - 

City  of  Jacksboro  _ _ 

Coca-Cola  Bottling  Co.  of 
New  England. 

DepL  of  the  Army  Corps  of 
Engineers. 

Doug’s  Spur  Station _ 

Falls  County  - 

Hardeman  County - 

John  W.  Beauchamp _ 

Keppiey’s  Texaco _ 

Lig^tfs  Texaco - 

Minidoka  County _ 

Mohenis  Services,  Inc  . . 

Municipality  of  ^tro.  Se¬ 
attle. 

Robert  H.  Oaks  - - 

Saint  Bemaid  Par.  Sch.  Bd 
Sanitary  Linen  Service.  Inc 

Seehuus  Associates _ 

Sharon  City  Sch.  Dist - 

Skaneateies  Central 


RF272-91984 

RF272-«6035 

RF272-88404 

RF272-63083 

RF272-68492 

RF272-88493 

RF272-88495 

RF272-88496 

RF272-93538 

RF272-93950 

RF309-1254 

RF272-88408 

RF272-88414 

RF321-2665 

RF321-1t496 

RF321-14479 

RF272-68416 

RF272-03538 

RF272-92504 

RF321-13439 

RF272-68449 

RF272-944a2 

LFA-0337 

RF272-88437 

RF272-88440 


School. 

Skokie  School  District  73- 
5. 

Slocum  Independent 
School  DistricL 
South  Haven  School  Dis- 
trld 

Thompson  Public  Sch.  Dist 
61. 


RF272-88441 

RF272-68442 

RF272-88446 

RF272-88456 


Town  of  Longboat  Key  _ _ 

Towrtship  of  Hopewell _ 

Virginia  Linen  Services,  Inc 

W.C.  &  D.L  CuWpher _ 

Woodbridge  Texaco _ 


RF272-60435 

RF272-88489 

RF272-94492 

RF30(>-19995 

RF321-13731 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Porrestal  Building,  1000  Independence 
Avenue,  SW.,  Wa^ngton,  DC  20585, 
Monday  through  Friday,  between  the 
hoiurs  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
In  Energy  Management:  Federal  Energy 


Guidelines,  a  ccnumerdally  published 
loose  leaf  reporter  system. 

Dated:  February  1, 1994. 

Geor:ge  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  94-2733  Filed  2-4-94;  8:45  am) 
BtLUNO  COOI  645e-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  December 
27  Through  December  31, 1993 

During  the  week  of  December  27 
through  December  31, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Armor  Elevator  Company,  Inc.,  12/28! 

93.  LFA~0340 

Armor  Elevator  Company,  Inc.,  filed 
an  Appeal  from  a  denial  by  the  Batavia 
Area  Office  of  a  Request  for  Information 
which  the  firm  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA),  In 
considering  the  Appeal,  the  DOE  found 
that  the  requested  documents  were  not 
agency  rec^s  because  Batavia  neither 
created  nor  obtained  the  material. 
Important  issues  that  were  considered 
in  the  Decisioii  and  Order  were  (i) 
whether  the  contractor  responsible  for 
maintaining  and  operating  a  government 
location  is  considered  an  agency  for 
purposes  of  the  FOIA  and  (ii)  the  test  for 
classification  as  an  agency  record. 

Cynthia  Ann  Virostek,  12/29/93,  LFA- 

0342 

Cynthia  Ann  Virostek  filed  an  Appeal 
from  a  determination  issued  by  the 
Office  of  the  Executive  Secretariat  (OES) 
of  the  DOE,  in  response  to  a  request  for 
information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
its  determination,  the  OES  released  a 
letter  requested  by  Virostek  but  stated 
that  the  enclosures  to  the  letter  could 


not  be  located.  In  her  Appeal,  Virostek 
challenged  the  adequacy  of  this 
determination.  The  letter  requested  by 
Virostek  was  authored  by  Robert 
Seamans,  the  Administrator  of  the 
Eneigy  Research  and  Development 
Administration  (ERDA)  and  was 
addressed  to  the  Chairman  of  Nuclear 
Regulatory  Commission  (NRC),  who  had 
submitted  a  draft  report  to  ERDA  and 
requested  its  views.  The  enclosures  to 
the  letter  were  not  stand-alone 
documents  but  were  created  as  part  of 
ERDA's  response  to  the  NRC,  solely  for 
the  purpose  of  supplementing  with 
greater  detail  the  view  set  forth  in  the 
body  of  the  letter.  In  considering  the 
Appeal,  the  DOE  found  that  because  of 
the  nature  of  the  enclosures,  the  search 
performed  by  the  OES  through  the 
archives  of  files  of  the  ERDA 
Administrator  was  reasonably 
calculated  to  uncover  the  material 
sought  by  the  appellant.  Accordingly, 
Virostek’s  Appeal  was  denied. 

Government  Accountability  Project,  12/ 
27/93,  LFA-0341 

The  Government  Accountability 
Project  (GAP)  filed  an  Appeal  from  a 
denial  of  a  waiver  of  fees  by  the  Director 
of  the  Office  of  Commvmications  of  the 
Richland  Field  Office  (Richland)  of  the 
DOE.  In  considering  the  Appeal,  the 
DOE  found  that  while  whistleblower 
litigation  did  not  constitute  a 
"commercial  interest”  under  the  fee 
waiver  statute,  neither  did  it 
automatically  satisfy  the  public  interest 
requirement  of  the  statute.  The  Appeal 
was  remanded  to  Richland  to  determine 
whether  any  of  the  information  to  be 
disclosed  met  the  public  interest 
requirement  of  the  fee  waiver  statute. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  D^isions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Beacon  Oil  Ckmipany/Atkerson  Beacon  Service  et  al 

Qiildress  County  ......... . . . . 

Fanners  Union  Oil  Company  _ _ _ _ 

Co-op  Supply,  Inc  . . . . . . . 

Gulf  Oil  Corporation/Colonial  Stores,  Inc . . 

Gulf  Oil  CorJxrrationAnr  Petroleum,  Inc  .... . . 


. . . . .  RF23&-89 

12/29/93 

. . .  RP272-a77R4 

12/29/93 

.  RP277-ak2fi7 

12/29/93 

. . .  RF777-Ra7Q7 

12/29/93 

. . . . . . . . .  RF300-18168 

12/29/93 

. . . .  RF300-19595 

12/29/93 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Branford  School  Disthct _ 

RF272-80742 

Calhoun  County  School 
District 

RF272-88482 

City  of  Grarxi  Saline _ 

RF272-83288 

Nanrte 

Case  Na 

City  of  Stanton . . . 

Rf272-88458 

City  of  Streetsboro  _  .... 

RF272-88459 

RF272-88460 

RF272-88463 

City  of  SutOvan  _  .. 
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Name  Case  No. 

City  ol  Superior _  RF272-88465 

City  of  Sytacauga _  RF272-88466 

City  of  Vermitton _  RF272-83049 

East  End  Service  Station  ..  RF300-21239 
Ftorence  School  District  ....  RF272-80759 

James  Stuffo,  Inc  _  RF272-77091 

KJ.  Transportation _  RF272-80180 

Soquel  Elementary  School  RF272-82449 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OHice  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Wasdiington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  pjai.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Ener^ 
Guidelines,  a  commercially  publishea 
loose  leaf  reporter  system. 

Dated:  February  1, 1994. 

George  B.  Breznoy, 

Director,  Office  of  Hearings  and  Appeals. 

IFR  Doc  94-2734  Filed  2-4-94;  8:45  ami 
aaUNO  CODE  MSO-Ot-P 

Southeastern  Poy^er  Administration 

Cumbertand  System  of  Projects 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Notice. 

SUMMARY:  Southeastern  proposes  to 
replace  Rate  Schedules  CC-l-C,  CK-1— 
B,  CM-l-B,  CBR-l-B,  CEK-l-B,  CSI- 
1-B,  and  CTV-l-B  currently  applicable 
to  Cumberlarul  Basin  Projects  power 
and  seeks  approval  of  new  Rate 
Schedules  CC-1^,  CK-l-C,  CM-l-C, 
CBR-l-C,  CEK-l-C,  CSI-l-C,  and 
CTV-l-C,  for  a  5-year  period  July  1, 
1994,  through  June  30, 1999. 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  to  review  the  proposed  rates  and 
supporting  studies,  to  participate  in  a 
public  forum  and  to  submit  written 
comments.  Southeastern  will  evaluate 
all  comments  received  in  this  process. 
OATES:  Written  comments  are  due  on  or 
before  May  10, 1994.  A  public 
information  and  comment  forum  will  be 
held  in  Nashville,  Tennessee,  on  March 
10, 1994.  Persons ’deSring  to  speak  at 
the  forum  should  notify  ^utheastem  at 
least  4  days  before  the  forum  is 
scheduled,  so  that  a  list  of  forum 
participants  can  be  prepared.  Others 
may  speak  if  time  permits. 

ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Department  of  Energy, 
Southeastern  Power  Administration, 


Samuel  Elbert  Building.  Elberton, 

Georgia  30635.  The  public  information 
and  comment  forum  for  the  Cumberland 
Basin  Projects  will  begin  at  10  a.m.  on 
March  10, 1994,  in  room  A135  U.S. 
Courthouse  Annex,  801  Broadway, 
Nashville,  Tennessee  37203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Jourolmon,  Director,  Power 
Marketing  Division,  Department  of 
Energy,  Southeastern  Power 
Administration,  Samuel  Elbert  Building, 
Elberton,  Georgia  30635. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
(FERC)  by  order  issued  September  26, 
1989,  in  Docket  No.  EF89-3021-000 
confirmed  and  approved  Wholesale 
Power  Rate  Sch^ules  CBR-l-B,  CSI-1- 
B,  CM-l-B,  CC-l-B,  CK-l-B,  CTV-1- 
B,  and  CC-l-C,  applicable  to 
Cumberland  Basin  Projects’  power  for 
the  period  July  1, 1989,  through  June  30, 
1994. 

DISCUSSION:  Existing  rate  schedules  for 
the  present  Cumberland  System  are 
predicated  upon  a  May  1989  repayment 
study  aiul  other  supporting  data  all  of 
whi^  is  contained  in  FERC  Docket  No. 
EF89-302 1-000.  The  current  repayment 
study  prepared  in  January  of  1994  for 
the  combined  Cumberland  System 
shows  that  existing  rates  are  not 
adequate  to  recover  all  costs  required  by 
present  repayment  criteria. 

A  revised  repayment  study  with  a  net 
$2,235,000  revenue  increase  in  each 
future  year  over  the  current  repayment 
study  demonstrates  that  all  costs  are 
paid  within  their  repayment  life.  The 
net  additional  requirement  amoimts  to  a 
net  6  percent  increase  in- revenues  and 
is  primarily  due  to  increased  O&M  costs 
at  the  generating  projects.  It  is  proposed 
that  revised  rate  sch^ules  applicable  to 
TVA  (for  the  benefit  of  preference 
customers  served  from  the  TVA  System) 
and  Other  Preference  Customers  of 
Southeastern  contain  the  following  unit 
rates: 

TVA  Rate  Schedule 

Capacity  at  the  generator/kw/month  $1,181 
Energy  at  the  generator/Kwh  (mitls)  .  6.532 

Other  Customers  Rate  Schedules 
(Excluding  Carolina  Power  &  Light 
Area): 

Capacity  delivered  at  interconr)ec- 
tions  with  adjacerE  ubtities/kw/ 

month - - -  $1,791 

Energy  delivered  at  interconrwc- 
tions  with  ati^acent  utitties/kwh 
(milte) . . . .  6.665 


TVA  Rate  Schedule— Continued 


Customers  served  through  the  (acib- 

ties  of  Carolina  Power  A  Light, 

Western  Division  (Rate  Scher^ 

CC-1-0) 

C^apacity  del'rvered  kw/month _ 

$2T)39 

Errergy  delivered  kwh  (mtHs)  _ 

7.091 

The  referenced  January  1994  current 
repayment  study  along  with  a  revised 
repayment  study  dated  January  1994 
and  previous  system  repayment  studies 
are  available  for  examination  at  the 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  Propo^  Rate  Schedules 
CC-l-D,  CK-l-C,  CM-l-C,  CBR-l-C, 
CSI— 1— C,  CEK— 1— C,  and  CTV— 1— C  are 
also  available. 

Issued  in  Elberton,  Georgia,  January  31, 
1994. 

John  A.  McAllister,  Jr., 

Administrator. 

(FR  Doc.  94-2737  Filed  2-4-94;  8:45  am} 
BHJJNG  CODE  MSO-OV-P 

Western  Area  Power  Administration 

Parker-Davis  Project  Notice  of  Rate 
Order  No.  WAPA-65 

agency:  Western  Area  Power 
Administration.  DOE. 

ACTION:  Notice  of  Rate  Order — ^Paiker- 
Davis  Project  (P-DPJ  Firm  Power  Rate 
and  Firm  and  Nonfirm  Trmismission 
Service  Rate  Adjustments. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
55  placing  the  proposed  rate 
schedules — firm  power  PD-F4,  firm 
transmission  service  PD-FT4,  nonfirm 
transmission  service  PD-NFT4,  and  firm 
transmission  service  for  Sah  Lake  Qty 
Area/Integrated  Projects  (SLCA/IP)  P^ 
FCT4 — for  the  P-DP  of  the  Western  Area 
Power  Administration  (Western)  into 
effect  on  an  interim  basis.  These 
proposed  P-DP  rates,  hereafter  called 
the  provisional  P-DP  rates,  will  remain 
in  eftect  on  an  interim  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  places 
them  into  effect  on  a  final  basis  for  a  5- 
year  period  or  tmtil  superseded. 

The  Deputy  Secretary,  DOE,  approved 
the  existing  P-DP  rate  schedules  PD-F3, 
PD-4^CT3,  and  PF-NFT3  by  Rate  Order 
No.  WAPA-48  on  an  interim  basis, 
effective  on  October  1, 1990  (55  FR 
36887,  September  7, 1990).  FERC 
approved  the  P-DP  rate  schedules  on  a 
final  basis  through  September  30, 1992, 
by  Order  dated  November  15, 1990  (53 
FERC  Par.  62.157). 
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The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  on 
August  19, 1992  by  Rate  Order  No. 
WAPA-57,  extended  these  rate 
schedules  for  not  more  than  one  year 
(57  FR  39400,  August  31, 1992).  The 
Acting  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy  on 
September  29, 1993,  by  Rate  OMer  No. 
WAPA-64,  further  extended  these  rate 
schedules  through  March  31, 1994  (58 
FR  50917;  September  29, 1993). 

Neither  of  said  WAPA  Rate  Orders,  57 
or  64  were  submitted  to  FERC  for  its 
concurrence,  inasmuch  as  these  orders 
were  in  the  nature  of  temporary 
extensions  of  existing  rates,  pending  the 
development  of  long  term  rates,  so  that 
FERC  approval  would  have  been 
premature.  In  any  event,  rates  of  such 


nature  need  not  be  approved  by  FERC, 
as  specified  in  existing  regulations,  10 
CFR  902.23(b). 

Western  is  proposing  to  implement  a 
two-step  process  for  the  provisional  P- 
DP  rates  for  firm  power  and  firm  and 
nonfirm  transmission  service.  Step  one 
of  the  provisional  P-DP  rates  will 
become  effective  February  1, 1994,  and 
step  two  of  the  provisional  P-DP  rates 
will  become  effective  October  1, 1995. 

Step  one  of  the  provisional  P-DP  rates 
consists  of  an  energy  rate  of  5.79  mills 
per  kilowatthour  (mills/kWh)  and  a 
capacity  rate  of  $2.54  per  kilowatt/ 
month  (kW/month)  for  a  composite  rate 
of  11.58  mills/kWh.  Step  one  of  the 
provisional  P-DP  rates  for  transmission 
service  consists  of  a  firm  transmission 
service  rate  of  $10.40  per  kilowatt/year 


(kW/year),  a  nonffrm  tremsmission 
service  rate  of  1.98  mills/kWh.  and  a 
firm  transmission  service  rate  for  SLCA/ 
IP  of  $5.20/kW/season.  A  season  for  the 
firm  transmission  service  rate  for  SLCA/ 
IP  is  6  months. 

Step  two  of  the  provisional  P-DP  rates 
consists  of  an  energy  rate  of  6.01  mills/ 
kWh  and  a  capacity  rate  of  $2.63/kW/ 
month  for  a  composite  rate  of  12.01 
ihills/kWh.  Step  two  of  the  provisional 
P-DP  rates  for  transmission  service 
consists  of  a  firm  transmission  service 
rate  of  $12.55/kW/year,  a  nonfirm 
transmission  service  rate  of  2.39  mills/ 
kWh,  and  a  firm  transmission  service 
rate  for  SLCA/IP  of  $6.27/kW/season. 

A  comparison  of  existing  P-DP  rates 
and  the  two-step  provisional  P-DP  rates 
follows: 


Comparison  of  Existing  P-OP  Rates  and  Step  One  Provisional  P-DP  Rates 


Existing  rates 
FY  1990 

Provisional 
rates  effective 
2/1/1 994^ 

Percent 
change  (%) 

Rftte  -Sc^wlviiA  . 

PD-F3 

PD-F4 

Composite  (mills/kWh)  . . 

9.03 

11.58 

28 

Energy  (mllls/kWh) . . . 

4.52 

5.79 

28 

Capa(%  (S/kW/month)  . 

Firm  Transmission  Service  Pate  Schedu'e  .  . 

1.98 

PD-FT3 

2.54 

PD-FT4 

28 

Firm  Transmission  Service  ($/kW/year) . . . 

Nonfirm  Transmission  Service  Rate  Schedule . . . . . 

8.20 

PD-NFT3 

10.40 

PO-NFT4 

27 

Nonfirm  Transmission  Service  (mills/kWh) . 

Firm  Transmission  Service  tor  SLCA/iP  Rate  Schedule  . . 

1.50 

PD-FCT3 

1.98 

PD-FCT4 

32 

Firm  Transmission  Service  for  SLCA/IP  (S/kW/season) . . . 

4.10 

5.20 

27 

•The  first  steps  of  the  provisional  P-DP  rates  are  in  effect  from  February  1, 1994,  through  September  30, 1995. 


Comparison  of  Existing  P-DP  Rates  and  Step  Two  Provisional  P-DP  Rates 


Existing  rates 
FY  1990 

Provisional 
rates  effective 
10/1 /1 995^ 

Percent 
change  (%) 

PrMVAT  Ratft  RniwiijlA  . . 

PD-F3 

PD-F4 

Composite  (mills/kWh)  . . . . . . . 

9.03 

12.01 

33 

FnArgy  (miU.<VkWh)  . 

4.52 

6.01 

33 

Capa^  (S/kW/month)  . . . 

1.98 

2.63 

33 

Firm  Tranfimis5don  5WwvicA  Rate  Schedule  . 

PD-FT3 

PD-FT4 

Firm  Transmission  5%ervice  (S/kW/year) . 

8.20 

12.55 

53 

Nonfirm  Transmission  5>ervice  Rate  Schedule  . 

PD-NFT3 

PO-NFT4 

Nonfirm  TransmLssion  Service  (mills/kWh)  . 

1.50 

2.39 

59 

Firm  Transmission  Service  For  SI  CA/IP  Rate  Schedule  . 

PD-FCT3 

PD-FCT4 

Firm  Transmission  Service  for  SLCA/IP  ($/kW/season) . 

4.10 

6.27 

53 

•The  second  steps  of  the  provisional  P-OP  rates  are  in  effect  from  October  1, 1995,  through  January  31, 1999,  or  until  superseded. 


DATES:  The  P-DP  Rate  Schedules  PD- 
F4.  PD-FT4,  PD-NF4,  and  PD-FCT4 
will  become  effective  on  an  interim 
basis  beginning  February  1, 1994,  and 
will  be  in  effect  until  FTOC  confirms, 
approves,  and  places  the  rate  schedules 
into  effect  on  a  final  basis  for  a  5-year 
period  or  until  superseded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  A.  Hine,  Area  Manager, 
Phoenix  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  6457, 


Phoenix.  AZ  85005-6457,  (602)  352- 
2453 

Ms.  Deborah  M.  Linke,  Director, 
Division  of  Marketing  and  Rates, 
Western  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401- 
3398,  (303)  231-1545 

Mr.  Joel  Bladow,  Assistant 
Administrator  for  Washington 
Liaison.  Western  Area  Power 
Administration,  Room  8G-061, 
Forrestal  Building,  1000 
Independence  Avenue  SW., 


Washington.  DC  20585-0001,  (202) 
586-5581 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secreta^  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary; 
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and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  Part  003)  became 
effective  on  September  18, 1985  (50  FR 
37837). 

These  power  and  transmission  rates 
are  established  pursuant  to  the  DOE 
Organization  Act  (42  U.S.C  §  7101  et 
seq.);  the  Reclamation  Act  of  1902  (43 
U.S.C,  §  371  et  seq.).as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  §485h(c));  section  2  of  the  Rivers 
and  Harbors  Act  of  1935  (49  Stat.  1028, 
1039);  the  Parker-Davis  Act  of  1954  (68 
Stat.  143);  Final  Rule  (10  CFR  Part  904) 
published  in  the  Federal  Register  at  51 
FR  43154  on  November  28, 1986;  the 
DOE  financial  reporting  policies, 
procedures,  and  methodology  (DOE  RA 
6120.2  dated  September  20, 1979);  and 
the  procedures  for  public  participation 
in  rate  adjustments  for  power  and 
transmission  service  marketed  by 
Western  (10  CFR  Part  903)  published  in 
the  Federal  Register  at  50  ra  37837  on 
September  18, 1985. 

Based  upon  data  available  in  fiscal 
year  (FY)  1991,  the  PRS  for  the  P-DP 
showed  that  the  existing  composite  rate 
of  9.03  mills/kWh  for  firm  power,  firm 
transmission  rate  of  $8.20/kW/year, 
nonfirm  transmission  rate  of  1.50  mills/ 
kWh,  and  a  firm  transmission  service 
rate  for  SLCA/IP  of  $4.10/kW/8eason 
would  not  provide  sufficient  revenues 
to  pay  the  project  costs  within  the 
prescribed  time  periods.  The  Ratesetting 
PRS  indicates  substantial  rate  increases 
for  firm  power  and  firm  and  nonfirm 
transmission  service  are  required  in 
order  to  meet  revenue  requirements  for 
FY  1994  through  the  end  of  the  study. 
Because  this  represents  a  substantial 
increase  over  the  existing  P-DP  rates. 
Western  is  proposing  to  implement  a 
two-step  rate  process  for  firm  power  and 
firm  and  nonfirm  transmission  service. 

Rate  increases  are  due  largely  to  the 
increases  in  replacement  and  addition 
activities  on  P-^P.  The  original  P-DP 
investment  was  fully  paid  In  1984  and 
the  irrigation  investment  was  fully  }>aid 
in  1986. 

However,  the  P-DP  is  undergoing  a 
major  replacement  and  refurbishment 
plan  ne^ed  for  environmental 
compliance,  safety,  and  reliability.  The 
rate  increases  can  also  be  attributed  to 
an  increase  in  purchased  power 
expense.  The  increase  in  purchased 
power  expense  resulted  from  flooding 
conditions  along  the  Colorado  River  in 


southwestern  Arizona  which  created  a 
generation  deficiency. 

During  the  143-day  comment  period. 
Western  received  31  written  comments. 
In  addition,  nine  speakers  commented 
during  the  September  11, 1992,  public 
comment  forum.  During  the  second 
comment  period  of  70  days.  Western 
received  19  written  comments.  In 
addition,  seven  speakers  commented 
diuring  the  July  14, 1993,  public 
comment  forum.  All  comments  and 
responses  are  addressed  in  the  rate 
order. 

Rate  Order  No.  WAPA-55, 
confirming,  approving,  and  placing  the 
P-DP  propms^  rate  adjustments  into 
effect  on  an  interim  basis  is  issued,  and 
the  rate  schedules  PD-F4,  PI>-FT4,  PD- 
NFT4,  and  PD-FCT4  will  be  promptly 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Issued  in  Washington,  D.C,  January  6, 

1994. 

William  H.  White, 

Deputy  Secretary. 

Department  of  Energy 

Deputy  Secretary 

In  the  matter  of:  Western  Area  Power 
Administration,  Rate  Adjustments  for 
Phoenix  Area  Office,  Parker-Davis  Project. 

(Rate  Order  No.  WAPA-551  order 
confirming,  approving,  and  placing  the 
Parker-Davis  Proj^;  rates  for  firm  power  and 
firm  and  nonfirm' transmission  service  into 
effect  on  an  interim  basis. 

January  6, 1994. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C  §  7152(a)  et 
seq.,  the  power  marketing  functions  of 
the  Secretary  of  the  Interior  and  the 
Bureau  of  Reclamation  (Reclamation) 
under  the  Reclamation  Act  of  1902,  43 
U.S.C  §  371  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  §  485h(c),  and  other  acts 
specifically  applicable  to  the  projects 
involved,  were  transferred  to  and  vested 
in  the  Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published  on 
November  10, 1993  (58  FR  59716),  the 
Secretary  delegated:  (1)  The  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  rasis  to  the  Deputy 
Secretary:  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  find  basis,  to  remand,  or  to 
disapprove  su(^  rates  to  the  Federal 


Energy  Regulatory  Commission  (FERC). 
Existing  EOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  Part  903)  became  effective  on 
September  18, 1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

AC  Intertie:  Pacific  Northwest/Pacific 
Southwest  Intertie  Project. 

Additions:  A  unit  of  property  constructed 
or  acquired  which  enhances  or  improves  a 
proje^  or  system  and  which  is  properly 
allocated  to  power  or  the  joint  futures 
allocated  to  power. 

Apportionment  of  Cost  Study:  A  study  that 
apportions  costs  to  users  in  proportion  to 
benefits  received  from  the  resp^ive  P-DP 
power  and  transmission  system. 

Composite  Rate:  Combination  of  an  energy 
and  a  capacity  component. 

Cost  Evaluation  Period  (CEP):  The  first  5 
future  years  in  the  PRS.  Normally  consistent 
with  the  budget  period. 

CRSP:  Colorado  River  Storage  Project. 

CSRS:  Civil  Service  Retirement  System. 

Current  PRS:  The  PRS  included  in  this 
rate,  which  was  used  to  test  adequacy  of  the 
P-DP  existing  rates. 

Custorrwr  Brochure:  A  document  prepared 
for  public  distribution  explaining  tlw 
background  of  the  rate  proposal  contained  in 
this  rate  order. 

Deputy  Secrefoiy;  The  approval  authority 
to  confirm,  approve,  and  place  rates  into 
effect  on  an  interim  basis. 

DOE:  Department  of  Energy. 

DOE  Act:  Department  of  Energy 
Organization  Act,  August  4, 1977  (42  U.S.C 
7101  et  seq.). 

DOE  Order  No.  RA  6120.2:  An  order 
dealing  with  power  marketing  administration 
financial  reporting. 

EIS:  Environmental  impact  statement. 

Energy  Rate:  Expressed  in  mills  per  kWh. 
Applied  to  each  kWh  made  available  to  each 
contractor. 

Engineering  Ten-Year  Construction  and 
Replacement  Plan:  A  planning  document 
prepared  by  Western  for  transmission  system 
construction  for  a  10-year  period.  Also 
referred  to  as  the  •‘Engineering  Ten-Year 
Plan.” 

FERC:  Federal  Energy  Regulatory 
Commission. 

FDR:  Facilities  development  report.  A 
planning  document  prepared  by  Western  for 
specific  transmission  system  construction. 

FY:  Fiscal  year. 

IDQ  Interest  during  construction. 

Interior:  U.S.  Department  of  the  Interior. 

kW:  Kilowatt. 

kW/month:  The  greater  of  (1)  the  highest 
30-minute  demand  measured  during  the 
month,  not  to  exceed  the  contract  obligation, 
or  (2)  the  contract  rate  of  delivery  (kilowatt 
per  month). 

$/kW/month:  Monthly  charge  for  capacity 
(usage — $  per  kilowatt  per  month). 

$/kW/season:  6-montb  charge  tar  capacity 
(usage — $  per  kilowatt  per  season). 

kWh:  Kilowatthour. 
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MAF:  Million  acre-feet. 
mills/kWh:  Mills  per  kilowatthour. 
Multiproject  Costs:  These  are  costs  for 
facilities  being  charged  to  one  project  that 
benefit  other  projects. 

MW:  Megawatt. 

MWD:  Metropolitan  Water  District  of 
Southern  California. 

NEPA:  National  Environmental  Policy  Act 
of  1969  (42  U.S.a  4321  et  seq.). 

O&M:  Operation  and  maintenance. 

P-DP:  Pa-ker-Davis  Project. 

PAO:  Phoenix  Area  Office. 

Pinch-point:  The  FY  In  which  the  level  of 
the  rate  is  set  as  dictated  by  a  revenue 
requirement  In  some  future  year  to  meet 
relatively  large  annual  costs  or  to  repay 
investments  which  come  due. 

PRS:  Power  repayment  study. 

Proposed  Rate:  A  rate  revision  that  the 
Administrator  of  Western  recommends  to  the 
Deputy  Secretary  for  approval. 

Provisional  Rate:  A  rate  which  has  been 
confirmed,  approved,  and  placed  into  effect 
on  an  interim  basis  by  the  Deputy  Secretary. 

Ratesetting  PRS:  The  PRS  that  utilizes,  in 
whole  or  part,  proposed  or  assigned  rates.  It 
is  design^  to  demonstrate  that  potential 
revenue  levels  will  satisfy  the  cost  recovery 
criteria  over  the  remainder  of  the  power 
system’s  repayment  period. 

Reclamation:  Bureau  of  Reclamation,  U.S. 
Dep>artment  of  the  Interior. 

Replacements:  A  unit  of  property 
constructed  or  acquired  as  a  substitute  for  an 
existing  unit  of  property  for  the  purpose  of 
maintaining  the  power  features  of  a  project 
or  the  joint  features  properly  allocated  to 
power. 

Replacement  Study:  The  cyclical  analysis 
of  replacement  service  lives.  A  high  level  of 
replacement  activity  for  a  few  consecutive 
years  will  reoccur  in  future  years  at  a  similar 
high  level  with  the  years  in  between  tending 
to  be  at  a  lesser  level  of  replacement. 
Secretary:  Secretary  of  Energy. 

SLCA:  Salt  Lake  City  Area. 

SLCA/IP:  The  Salt  Lake  City  Area 
Integrated  Projects,  which  encompass  the 
combined  sales  and  resources  of  the  CRSP, 
Collbran,  and  Rio  Grande  Projects. 

Treasury:  Secretary  of  the  Department  of 
the  Treasury. 

Upper  Basin:  That  part  of  the  Colort,  Jo 
River  Basin  consisting  of  the  southwestern 
part  of  Wyoming,  western  Colorado,  most  of 
New  Mexico,  Utah,  and  the  northwestern 
section  of  Arizona. 

Western;  Western  Area  Power 
Administration,  DOB. 

Effective  Date 

'  Western  is  proposing  to  implement  a 
two-step  rate  process  for  firm  power  and 
firm  and  nonfirm  transmission  service. 
Step  one  of  the  P-DP  provisional  rates 
for  firm  power  and  firm  and  nonfirm 
transmission  service  will  become 
elective  on  an  interim  basis  beginning 
February  1, 1994,  Step  two  of  the 
provisional  P-DP  rates  will  become 
effective  October  1, 1995,  through 
January  31, 1999.  T^e  P-DP  provisional 
rates  will  be  in  effect  until  FFRC 
confirms,  approves,  and  places  the  rate 


schedules  into  efiect  on  a  final  basis  for 
a  5-year  period,  or  until  superseded. 

Public  Notice  and  Comment 

The  procedures  for  public 
participation  in  power  and  transmission 
rate  adjustments  and  extensions,  10  CFR 
Part  903,  have  been  followed  by 
Western  in  the  development  of  the  P-DP 
firm  power  and  firm  and  nonfirm 
transmission  rates.  The  provisional  P- 
DP  rates  for  firm  power  and  firm  and 
nonfirm  transmission  service  represent 
an  increase  of  more  than  1  percent  in 
total  P-DP  revenues;  therefore,  it  is  a 
major  rate  adjustment  as  defined  at  10 
CFR  §§  903.2(e)  and  903.2(f)(1).  The 
distinction  between  a  minor  and  major 
rate  adjustment  is  used  only  to 
determine  the  public  procedures  for  the 
rate  adjustment. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  A  Federal  Register  notice  was 
published  on  May  8, 1992  (57  FR 
19904),  officially  announcing  the 
proposed  P-DP  rate  adjustments  for  firm 
power  and  firm  and  non  firm 
transmission  service;  initiating  the 
public  consultation  and  comment 
period;  announcing  the  June  19, 1992, 
public  information  forum  and  the  June 
30, 1992,  public  information  and 
comment  forum;  and  presenting 
procedures  for  public  participation. 

2.  A  letter  was  mailed  to  all  P-DP 
customers  and  other  interested  parties 
on  May  19, 1992,  providing  a  copy  of 
the  P-DP  proposed  rate  adjustments 
brochure  and  announcing  the  informal 
customer  meeting.  The  informal 
customer  meeting  was  held  on  June  3, 
1992,  in  Phoenix,  Arizona.  At  this 
informal  meeting.  Western 
representatives  explained  the  need  for 
the  increase  and  answ'ered  questions 
ftnm  those  attending. 

3.  At  the  public  information  forum 
held  on  June  19, 1992,  Western 
explained  the  need  for  the  proposed  rate 
adjustments  and  answered  questions 
from  those  attending.  Western  also 
announced  a  second  public  comment 
forum  and  the  extension  of  the 
consultation  and  comment  period  for 
the  P-DP. 

4.  At  the  public  information  forum 
and  public  comment  forum  held  on  June 
30, 1992,  Western  explained  the  need 
for  the  proposed  P-DP  rate  adjustments 
in  greater  detail  and  answered 
questions. 

5.  On  August  6, 1992,  a  Federal 
Register  notice  was  published  (57  FR 
34776)  formally  announcing  the 
extension  of  the  consultation  and 
comment  period  through  September  28, 


1992,  for  the  proposed  rate  adjustments 
for  the  P-DP. 

6.  An  additional  public  comment 
forum  was  held  on  September  11, 1992, 
to  give  the  public  an  opportunity  to 
comment  on  the  proposed  P-DP  rates 
for  the  record.  Nine  people,  who 
represent  customers  and  customer 
groups,  made  oral  comments. 

7.  Thirty-one  written  comment  letters 
were  received  during  the  143-day 
consultation  and  comment  period.  The 
consultation  and  comment  period  ended 
September  28, 1992. 

8.  A  letter  was  mailed  to  all  P-DP 
customers  and  other  interested  parties 
on  June  29, 1993,  announcing  the 
reopening  of  the  consultation  and 
comment  period  and  providing  a  copy 
of  an  addendum  to  the  P-DP  proposed 
rate  adjustments  brochure.  This  letter 
also  announced  the  public  information/ 
public  comment  forum  to  be  held  on 
July  14, 1993,  in  Phoenix,  Arizona. 

9.  On  July  13, 1993,  a  Federal 
Register  notice  was  published  (58  FR 
37731)  formally  announcing  the 
reopening  of  the  consultation  and 
comment  period  on  the  proposed  P-DP 
firm  power  and  firm  and  nonfirm 
transmission  service  rate  adjustments. 

10.  At  the  public  information  forum 
held  on  July  14, 1993,  Western 
representatives  explained  the  need  to 
reopen  the  consultation  and  comment 
period  and  answered  questions.  The 
consultation  and  comment  period  was 
reopened  due  to  an  unexpected  increase 
in  purchased  power  in  FY  1993. 

11.  The  public  comment  forum  was 
held  on  July  14, 1993,  to  give  the  public 
another  opi>ortunity  to  comment  on  the 
proposed  P-DP  rates  for  the  record. 
Seven  people,  who  represent  customers 
and  customer  groups,  made  oral 
comments. 

12.  Nineteen  written  comment  letters 
were  received  during  the  second 
consultation  and  comment  period  of  70 
days.  The  second  consultation  and 
comment  period  ended  on  September  7, 
1993. 

Project  History 

The  Parker  Dam  Power  Project  was 
authorized  by  section  2  of  the  Rivers 
and  Harbors  Act  of  August  30, 1935  (49 
Stat.  1028, 1039),  and  the  Davis  Dam 
Project  was  authorized  April  26, 1941, 
by  the  Acting  Secretary  of  the  Interior 
under  Provisions  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  §  485  et 
seq.).  The  P-DP  was  formed  by  the 
consolidation  of  the  two  projects  under 
the  terms  of  the  Act  of  May  28, 1954  (68 
Stat.  143). 

Davis  Dam,  which  creates  Lake 
Mohave,  provides  regulation,  both 
hourly  and  seasonally,  of  the  water 
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releases  from  Lake  Mead  (through 
Hoover  Dam  and  Powerplant)  to 
facilitate  water  delivery  for  downstream 
irrigation  requirements  and  for  water 
delivery  beyond  the  boundary  of  the 
United  States  as  required  by  the 
Mexican  Water  Treaty.  Operation  of  the 
powerplant  began  in  January  1951  with 
a  generating  capacity  of  225,000  kW. 
During  the  period  1974-78  the  generator 
nameplate  capacity  was  increased  to 
240,000  kW  by  rewinding  the  generator 
stators. 

Construction  of  Parker  Dam  was 
authorized  for  the  purposes  of 
controlling  floods,  improving  river 
navigation,  regulating  the  flow  of  the 
Colorado  River,  providing  for  storage 
and  for  the  delivery  of  the  stored  waters 
thereof,  for  the  reclamation  of  public 
lands  and  Indian  reservations  and  for 
other  beneficial  uses,  and  for  the 
generation  of  electric  energy  as  a  means 
of  making  the  P-DP  a  self-supporting 
and  financially  solvent  undertaking. 

Parker  Dam  was  constructed  by 
Reclamation  with  funds  advanced  by 
MWD.  Lake  Havasu,  the  reservoir 
created  behind  Parker  Dam,  serves  as 
the  forebay  from  which  water  is 
diverted  into  the  MWD  aqueduct.  The 
aqueduct  delivers  a  major  portion  of 
California’s  entitlement  of  Colorado 
River  water  to  southern  California  and 


is  the  diversion  point  for  delivering 
Central  Arizona  Project  water  to 
Arizona.  The  reservoir  operation  is 
limited  to  minor  storage  fluctuations. 

The  dam  provides  a  head  of 
approximately  75  feet  for  the  Parker 
Powerplant.  Reclamation  began 
operation  of  the  Parker  Powerplant  in 
December  1942.  Although  the  total 
generator  nameplate  capacity  is  120,000 
kW,  the  powerplant  capacity  is 
essentially  limited  to  104,000  kW 
because  of  operating  constraints  of 
downstream  physical  structures, 
primarily  Headgate  Rock  Dam.  Under 
contract,  MWD  is  entitled  to  one-half  of 
the  net  energy  generated  by  the  Parker 
Powerplant  at  any  given  time. 

All  facilities  of  the  P-DP  were 
operated  and  maintained  by 
Reclamation  until  the  formation  of  DOE 
pursuant  to  the  DOE  Act,  enacted  by 
Congress  on  August  4, 1977.  Pursuant  to 
section  302  of  the  DOE  Act  (42  U.S.C. 

§  7152),  responsibility  for  the  power 
marketing  functions  of  Reclamation, 
including  the  construction,  operation, 
and  maintenance  of  substations, 
transmission  lines,  and  attendant 
facilities,  was  transferred  to  Western. 
The  responsibility  for  operation  and 
maintenance  of  the  dams  and 
powerplants  remains  with  Reclamation. 


Power  Repayment  Studies 

PRSs  are  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay,  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law,  policies,  and  authorizing 
legislation.  DOE  Order  No.  RA  6120.2, 
section  12.b,  states: 

In  addition  to  the  recovery  of  the  above 
costs  (operation  and  maintenance  and 
interest  expenses)  on  a  year-by-year  basis,  the 
expected  revenues  are  at  least  sufficient  to 
recover  (1)  each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  they  become  revenue 
producing,  except  as  otherwise  provided  by 
law;  plus,  (2)  each  annual  increment  of 
Federal  transmission  investment  within  the 
average  service  life  of  such  transmission 
facilities  or  within  a  maximum  of  50  years, 
whichever  is  less;  plus,  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  expected  service  life 
up  to  a  maximum  of  50  years;  plus,  (4)  each 
dollar  of  assisted  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
construction  costs;  plus  (5)  other  costs  such 
as  payments  to  basin  funds,  participating 
projects,  or  States. 

Existing  and  Provisional  P-DP  Rates 

A  comparison  of  existing  P-DP  rates 
and  two-step  provisional  P-DP  rates 
follows: 


Comparison  of  Existing  P-DP  Rates  and  Step  One  Provisional  P-DP  Rates 


- ■  - . — - - - - -  j 

Type  of  Service  \ 

i 

Existing  rates  1 
10/1/1990 

1 _ i 

Provisional 

rates 

2/1/1 994^ 

Percent 
change  (%) 

Power  Rate  Schedule . 

PD-F3  1 

PD-F4 

Composite  (mills/kWh)  . 

9.03  ! 

!  11.58 

28 

Energy  (mills/kV\/h) . 

4.52  ; 

5.79 

28 

Capacity  ($/kW/month)  . 

1.98  i 
PD-FT3 

i  2.54 

PD-FT4 

28 

Firm  Transmission  Service  (S/KW/year) . 

Nonfirm  Transmission  Service  Rate  Schedule . 

620 

PD-NFT3 

10.40 

PD-NFT4 

27 

Nonfirm  Transmission  Service  (mills/kWh) . 

1.50 

PD-FCT3 

i  1.98 

I  PD-FCT4 

32 

Firm  Transmission  Service  for  SLCA/IP  ($/kW/season) . 

4.10 

1  5.20 

27 

•The  first  steps  of  the  provisional  P-DP  rates  are  in  effect  from  February  1,  1994,  through  September  30,  1995. 


Comparison  of  Existing  P-DP  Rates  and  Step  Two  Provisional  P-DP  Rates 


i 

Type  of  service 

Existing  rates  ! 
10/1/1990 

Provisional 

rates 

10/1/1 995  • 

Percent 
change  (%) 

PD-F3 

PD-F4 

Composite  (mills/kWh) . 

9.03 

12.01 

33 

4.52 

6.01 

33 

1.98  ! 

1  2.63 

33 

PD-FT3  1 

1  PD-FT4 

8.20  i 

;  12.55 

53 

PD-NFT3 1 

PD-NFT4 

1.50  ! 

!  2.39 

59 

PD-FCT3  1 

1  PD-FCT4 

Firm  Trartsmission  Service  for  SLCA/IP  (S/kW/season) . 

4.10  1 

!  6.27 

53 

•The  second  steps  of  the  provisional  P-DP  rates  are  in  effect  from  October  1, 1995,  through  January  31, 1999,  or  until  superseded. 
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Certification  of  Bates 

Western’s  Administrator  has  certified 
that  the  P-OP  firm  power  and  firm  and 
nonfirm  transmission  service  rates 
placed  into  effect  on  an  interim  basis 
herein  are  the  lowest  possible  consistent 
with  sound  business  principles.  The 
rates  have  been  developed  in 
accordance  with  administrative  policies 
and  applicable  laws. 

Discussion 

Based  upon  FY  1991  data,  the  PRS  for 
the  P-DP  showed  that  the  existing 
composite  rate  of  9.03  mills/kWh  for 
firm  power,  a  transmission  rate  of  $8.20/ 
kW/year,  a  nonfirm  transmission  service 
rate  of  1.50  mills/kWh,  and  a  firm 
transmission  service  rate  for  SLXIA/IP  of 
$4.10/kW/season  would  not  provide 
sufficient  revenues  to  pay  the  project 
costs  within  the  prescribed  time 
periods.  The  Ratesetting  PRS  indicates 
that  a  substantial  rate  adjustment  for 
firm  power  and  firm  and  nonfirm 
transmission  service  is  required  to  meet 
revenue  requirements  for  FY  1994 
through  the  end  of  the  study.  Because 
the  firm  transmission  service  rate 
adjustments  are  substantial  increases 
over  the  existing  P-DP  rates,  and  in 
response  to  customer  requests  and 
comments.  Western  is  proposing  to 
implement  a  two-step  rate  process  for 
firm  power  and  firm  and  nonfirm 
transmission  service. 

The  provisional  P-DP  rates  filed  with 
FERC  have  been  updated  from  the  rates 
originally  proposed  in  the  customer 
brc^ure  and  Federal  Register  notice 
dated  May  8, 1992.  The  changes  to  the 
Ratesetting  PRS  are  summarized  as 
follows: 

— ^Multiproject  costs  were  updated 
through  September  30, 1991.  The 
PAO  is  heavily  involved  in  the 
process  of  total  quality  improvement 
and  has  a  Process  Improvement  Team 
(PIT)  evaluating  the  multiproject  cost 
process.  This  PIT  is  made  up  of 
representatives  from  Engineering, 
Operations,  Budget,  Finance,  and 
Rates.  Recommendations  concerning 
an  improved  process  are  expected  to 
be  published  and  implemented  (if 
approved)  early  in  1994.  To  the  extent 
implemented  recommendations  make 
a  change  in  multiproject  cost 
allocations  and  in  rates,  changes  will 
be  reflected  in  subsequent  rate 
processing. 

— Replacement  and  addition  projections 
in  the  cost  evaluation  period  were 
changed  to  incorporate  “The 
Engineering  Ten-Year  Construction 
and  Replacement  Plan’’  dated  July 
1992  for  the  cost  evaluation  period. 


— ^Extraordinary  costs  were  excluded 
from  out  years  (FY  1998-2047) 
resulting  in  minor  reductions  in 
estimates  of  O&M  costs. 

— Future-year  replacements  in  FY  1998- 
2047  are  projected  at  the  most  current 
interest  rate  of  7.875  percent  as 
compared  to  the  FY  1991  interest  rate 
of  8.50  percent. 

— ^Projections  used  in  FY  1992  for  O&M, 
interest  expense,  and  operating 
revenues  were  updated  to  FY  1992 
actuals  as  stated  in  Western’s  and 
Reclamation’s  FY  1992  financial 
statements. 

— ^The  proposed  P-DP  rates  for  firm 
power  and  firm  and  nonfirm 
transmission  service  were  initially 
proposed  as  a  single-step  rate  increase 
effective  for  a  5-year  period  beginning 
October  1, 1993.  However,  in 
response  to  customer  comments. 
Western  is  proposing  to  implement  a 
two-step  rate  process.  Step  one  of  the 
provisional  P-DP  rates  will  become 
effective  February  1, 1994.  Step  two  of 
the  provisional  P-DP  rates  will 
become  effective  October  1, 1995. 

— ^The  FY  1993  purchased  power 
expense  has  l^n  updat^. 

The  existing  and  provisional  annual 
revenue  i-equirements  for  the  P-DP  *  are 
as  follows: 


Annu/u.  Revenue  Requirements 


Provisional 

Provisional 

Existing 

step  one 

step  two 

rates  (FY 

rates  (FY 

1994-95) 

1996-98) 

$28,348,137 

$36,083,885 

$42,068,860 

The  rate  increase  is  necessary  to 
satisfy  the  cost-recovery  criteria  set  forth 
in  DOE  Order  No.  RA  6120.2. 


Apportionment  of  Cost  Study 

The  provisional  P-DP  rates  for  firm 
and  nonfirm  transmission  service  were 
based  on  the  Apportionment  of  Cost 
Study  that  analyzed  the  split  between 
annual  transmission  service  and  power 
service  costs.  The  firm  transmission 
service  rate  is  established  to  assiu^  that 
the  P^P  customers  have  an  equitable 
share  in  payment  of  costs  associated 
with  the  P-DP  transmission  system.  The 
beneficiaries  of  the  P-DP  transmission 
system  include  customers  for  firm 
electric  service,  firm  transmission 
service,  and  firm  transmission  service 
for  SLCA/IP  power. 

The  Apportionment  of  Cost  Study, 
dated  FY  1977,  determined  an 

*  The  first  steps  of  the  provisional  P-DP  rates  are 
in  effect  from  February  1, 1994,  through  September 
30, 1995.  The  second  steps  of  the  P-DP  provisional 
rates  are  in  effect  from  October  1, 1995,  through 
January  31, 1999,  or  until  superseded. 


apportionment  of  55  percent  and  45 
percent  for  power  costs  and 
transmission  costs  respectively.  The 
latest  Apportionment  of  Cost  Study, 
dated  FY  1992,  determined  separate 
apportionments  for  step  one  of  the 
provisional  P-DP  rates  and  step  two  of 
the  provisipnal  P-DP  rates.  The 
apportionments  for  step  one  of  the 
provisional  P-DP  rates  are  34.11  percent 
for  power  costs  and  65.89  percent  for 
transmission  service  costs.  The 
apportionments  for  step  two  of  the 
provisional  P-DP  rates  are  25.82  percent 
for  power  costs  and  74.18  percent  for 
transmission  service  costs. 

Since  the  1977  Apportionment  of  Cost 
Study  was  completed,  P-DP’s  initial 
power  investment  has  been  repaid  and 
the  transmission  system  has 
deteriorated,  requiring  more 
replacement  and  refuibishment 
activities.  These  factors  are  causing  a 
shift  finm  power  to  transmission  service 
related  costs  in  the  Apportionment  of 
Cost  Study.  The  provisional  P-DP  rates 
for  firm  transmission  service  will  earn 
an  additional  annual  amount  of 
$5,670,495  frum  1994-95  and 
$9,857,542  from  1996-2047. 

The  current  Apportionment  of  Cost 
Study  derives  the  percentage  of  required 
revenues  to  be  recovered  from  firm 
power  customers  and  firm  transmission 
customers.  The^tudy  is  performed 
separately  for  each  step  of  the  P-DP 
provisional  rates.  Western  has  adopted 
a  three-step  process  that  evaluates 
capital  expenditures,  annual  operating 
expenses  and  other  revenue,  and 
customer  use  of  the  P-DP  transmission 
system.  The  first  step  of  the  study 
assigns  project  investments  to  either  the 
power  system  or  the  transmission 
system.  This  step  is  used  in  the  second 
step  of  the  Apportionment  of  Cost 
Study. 

The  second  step  entails  apportioning 
annual  operating  costs  and  other 
revenues  to  either  the  power  system  or 
the  transmission  system.  Annual 
operating  costs  and  other  revenues  were 
determined  by  taking  an  annual  average 
of  future  years  in  the  cost  evaluation 
period.  Annual  costs  include  O&M, 
multiproject,  CSRS,  interest,  and 
principal  payments.  Other  revenues 
include  rent  and  miscellaneous,  fuel 
replacement,  multiproject,  project  use, 
and  nonfirm  transmission  service.  If  an 
annual  operating  cost  or  a  component  of 
other  revenue  was  determined  to  benefit 
both  the  power  and  transmission 
system,  the  apportionment  was  assigned 
in  accordance  with  the  apportionment 
of  investment  costs  derived  in  the  first 
st^. 

The  transmission  system  is  used  to 
deliver  power  committed  under  electric 
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service  contracts.  Therefore,  a  portion  of 
the  transmission  system  cost  should  be 
recovered  by  power  sales  revenues.  The 
third  step  of  the  Apportionment  of  Cost 
Study  determines  the  share  of 
transmission  costs  to  be  recovered  by 
power  sale  revenues.  Annual  costs  are 
assigned  to  transmission  or  power 
production  on  the  basis  of  power  system 


use  by  each  customer.  The  assignment 
by  use  is  based  upon  contract  capacity 
commitments  for  the  P-DP  transmission 
system.  Users  of  the  P-DP  transmission 
system  include  customers  for  (1)  P-DP 
wholesale  firm  energy,  (2)  P-DP  firm 
transmission  service,  (3)  SLCA/IP  firm 
transmission  service,  and  (4)  project 
use.  Commitments  under  transmission 


service  agreements  are  assigned  to 
transmission,  while  commitments  under 
electric  service  contracts  and  project  use 
are  assigned  to  power  production.  The 
tables  below  show  the  development  of 
revenue  requirements  ft'om  power  sales 
and  transmission  service  agreements 
and  the  assignment  of  cost  into  their 
related  revenue  categories. 


Step  One  P-DP  Provisional  Rates  Apportionment  of  Cost 


Total  i 

Power 

Transmission 

Required  Revenue . . . i 

Contract  Capacity  Commitments  . 

Percent  of  Total  Capacity  . 

Assign  15.73  Percent  Transmission  to  Power . 

$26,087,096 
1,790,191  kW 
100% 

$5,691,780 
281,515  kW 
15.73% 
$3,207,249 
$8,899,029 

1  34.11% 

$20,395,316 
1,508,676  kW 
84.27% 
($3,207,249) 
$17,188,067 
65.89% 

Total  Required  Revenue . 

Percentage  to  Be  Applied  in  Rate  Design . 

$26,087,096  | 
1  100%  1 

Step  Two  P-DP  Provisional  Rates  Apportionment  of  Cost 


Total  ! 

1 

^  Power  ! 

1  1 

Transmission 

1 

Required  Revenue  . 

Contract  Capacity  Commitments  . ■ 

Percent  of  Total  Capacity  . ! 

Assign  15.09  Percent  Transmission  to  Power . 

$31,061,469  ‘ 
;  1,865,665  kW 

1  100% 

i 

$3,925,744 
281,515  kW 
15.09% 
$4,094,580 
$8,020,324 
25.82% 

$27,135,725 
1,584,150  kW 
84.91% 
($4,094,580) 
$23,041,145 
74.18% 

Total  Required  Revenue . 

Percentage  to  Be  Applied  in  Rate  Design . 

$31,061,469 
100%  i 

The  P-DP  provisional  rates  for  firm 
power  and  firm  and  nonfirm 
transmission  service  are  based  on  the 
apportionment  percentages  applied  to 
additional  annual  revenue  requirements 
as  derived  in  the  Ratesetting  PRS. 

Alternative  Transmission  Rates 

As  stated  in  the  Federal  Register 
notice  published  on  May  8, 1992  (57  FR 
19904),  Western  proposed  alternative  P- 
DP  rates  for  both  firm  and  nonfirm 
transmission  service.  The  proposed 
alternative  rates  would  have  set  a  single 
rate  for  the  use  of  either  or  both  the  P- 
DP  and  the  AC  Intertie  transmission 
systems.  However,  based  on  customers’ 
requests.  Western  decided  not  to 
propose  the  alternative  transmission 
service  rates  at  this  time. 

Replacement  and  Addition  Activities 

The  provisional  P-DP  rate 
adjustments  are  due  largely  to  an 


increase  in  replacements  and  additions 
on  P-DP.  P-DP  is  undergoing  a  major 
replacement  and  refurbishment  plan 
needed  for  environmental  compliance, 
safety,  and  reliability.  Western  initially 
used  data  from  the  FY  1993 
construction  budget  for  replacement  and 
addition  activities  during  the  CEP 
(1994-98).  However,  during  the 
consultation  and  comment  period. 
Western  decided  to  reevaluate  the 
replacement  and  addition  activities 
because  of  the  economic  strain  being 
placed  on  the  P-DP  customers  and 
because  of  the  unrealistic  expectations 
that  all  replacement  and  addition 
activities  would  be  completed  during 
the  CEP.  Western  compared  the  data 
from  the  FY  1993  construction  budget 
documents  with  the  most  current 
construction  data  as  stated  in  “The 
Engineering  Ten-Year  Construction  and 
Replacement  Plan”  dated  July  1992.  The 
Engineering  Ten-Year  Plan  showed  the 


most  current  construction  data  Western 
had  on  replacement  and  addition 
activities  over  the  next  10  years.  , 
Western  made  the  decision  to  revise  the 
Ratesetting  PRS  by  incorporating  the 
most  current  data  from  the  Engineering 
Ten-Year  Plan.  All  of  the  replacements 
and  additions  in  the  Ratesetting  PRS  are 
authorized  power  system  facilities  for 
which  Congress  has  appropriated  funds 
for  FY  1993  construction,  and  which  ' 
will  be  in  service  within  the  CEP.  Thus, 
the  Ratesetting  PRS  only  incorporates 
the  first  5  years  of  the  Engineering  Ten- 
Year  Plan.  These  revisions,  based  on 
data  from  the  Engineering  Ten-Year 
Plan,  will  help  maintain  the  lowest  rate 
possible  without  jeopardizing  the 
crucial  need  of  a  safe  and  reliable  P-DP 
transmission  system.  A  comparison  of 
the  initial  ratesetting  PRS  using  the  FY 
1993  construction  budget  to  the 
Ratesetting  PRS  using  the  Engineering 
Ten-Year  Plan  follows: 


FY  1993  Construction  Budget  vs.  Engineering  Ten-Year  Plan  ($1,000) 


Addition  and  replacement  activities  | 

1  FY  1993  con-  | 
i  struction  budget  | 

Engineering  tervyear  plan 

i 

Difference 

1  $8,846/1992  ' 

*  $10,065/19941  . 

$1^19 

11  268/1994  ! 

. 

1,059 

ED-5  SubstatiofiA'ear  in  Sen/ice . j 

j  3^238/1997 

Will  be  completed  beyond  the  CEP . 

(3!238) 

Phoenix  Substation/Year  in  Service . 

9,466/1992 

9,525/19941  . 

59 

Replace  Mesa  Substation/Year  in  Service . 

2,774/1992 

Combined  with  Rogers  Substation . 

(2,774) 

Rogers  Substation/Year  in  Service  . 

1,525/1993 

r  6,745/1 994  (see  #5 . 

5,220 

Replace  SCADA  System/Year  in  Service . 

10,970/1993 

12,765/1994  . 

1,795 

Davis  Switchyard/Year  in  Service . i 

i  3,238/1993 1 

1  3,607/1994  . 

369 
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FY  1993  Construction  Budget  vs.  Engineering  Ten-Year  Plan  ($1,000) — Continued 


Addition  and  replacement  activities 

FY1993con- 
strviction  budget 

Engineering  ten-year  plan 

Difference 

Maricopa  SubstatkxVYear  in  Service . . . 

CooWge  Substation/Year  in  Service . 

FD— 9  Si*»«tatirtiVYear  in  Service . 

156/1993 
6,677/1994 
5,670/1994 
1,177/1995 
1,535/1995 
2,728/1995 
3,123/1995 
16,347/1995 
^  6,997/1995 
9,390/1996 
15,238/1997 
1,440/1994 
5,685/1994 

Win  be  completed  beyond  the  CEP . 

7.456/1994  . 

7,963/1995  . 

(156) 

779 

2,293 

(1,177) 

(1,535) 

(2,728) 

(914) 

889 

(2.808) 

(9,390) 

(15,238) 

(10) 

3,234 

Gila/Gila  Valley  Transmission  LineTear  in  Service . . . 

Signeil  Substation/Year  in  Service . . . . 

Maintenance  Facilities  at  GHaTear  in  Service  . 

Maintenance  Facilities  at  Coolidge  SubstatiorVYear  in  Service  . 

Racir  SiihctatinrWear  in  Service  . 

WHI  be  completed  beyond  the  CEP . 

WHI  be  completed  beyond  the  CEP . 

Will  be  completed  beyond  the  CEP . 

2,209/1995  . 

17,236/1995  . 

Hoover-Mead  Basic  Line  Upgrade/Year  in  Senrice  . 

Gila  SubstatkxVYear  in  Service  . . 

Maricopa-Saguaro  115-kV  Transmission  Une/Year  in  Service  . 

Mead  S^Ibstation  Stage  5/Yeer  in  Sennre  . 

4.189/1996  . 

WiH  be  completed  beyond  the  CEP . 

Will  be  completed  beyond  the  CEP . 

1,430/1994  . 

FD-4  Si  4v«tatif»n/Year  in  Service . 

8,919/1995  . . . 

TnTal  niffArAnrA  . 

(23,052) 

’  As  of  October  1, 1993,  the  5-Year  Plan  and  the  Phoenix  Substation  have  not  been  completed.  Western  is  assuming  these  construction-virork- 
in-process  activities  will  be  completed  plant  in  service  in  FY  1994. 


There  are  other  replacement  and 
addition  activities  in  Western’s  O&M 
budget  documents  which  are  not 
included  in  the  Engineering  Ten-Year 
Plan.  These  items  are  mostly 
communication  equipment,  including 
microwave  equipment  and  remote 
terminal  units,  ^ch  of  these  O&M 
budget  activities  was  compared  to  the 
most  recent  data  and  revised  to  reflect 
an  overall  reduction  of  $1.5  million  in 
FY  1997.  Western  will  continue  to 
evaluate  the  implementation  of  the 
Engineering  Ten-Year  Plan  and 
adequacy  of  the  provisional  P-DP  rates 
and  will  include  any  changes  in  future 
rate  adjustments. 

The  capitalized  costs  for  future 
replacements  and  additions  in  the  cost 
evaluation  period  include  IIX].  The  IDC 
calculation  for  each  replacement  is 
determined  by  the  interest  rate  in  the 
year  construction  begins.  The  annual 


interest  expense  for  replacements  and 
additions  is  also  based  on  the  interest 
rate  in  the  year  construction  begins.  The 
cumulative  investment  cost  for 
replacements  through  the  cost 
evaluation  period  is  $115,859,859.  The 
cumulative  investment  cost  for 
additions  through  the  cost  evaluation 
period  is  $126,839,043. 

The  replacement  program  is  used  to 
forecast  replacements  in  years  1999- 
2047.  The  replacement  program  showed 
low  replacement  levels  in  some  FYs  and 
high  levels  in  other  years.  Western 
believes  that  only  a  certain  amount  of 
work  can  be  done  in  any  given  year. 
Therefore,  Western  decided  to  average 
the  replacement  numbers  to  reflect  a 
stable  level  of  replacements  which 
£Ould  be  supported  over  the  long  term. 

Purchased  Power  Expense 

The  consultation  and  comment  period 
was  reopened  due  to  the  increase  in 


purchased  power  expense  for  FY  1993. 
Data  for  purchased  power  were  initially 
based  on  the  FY  1993  congressionally 
approved  budget.  However,  during  FT 
1993,  current  actual  expenses  for 
purchased  power  far  exceed  the  original 
FY  1993  congressional  budget  estimate 
of  $700,000.  The  current  expenses  for 
purchased  power  for  FY  1993  are 
$5,000,000.  This  change  in  purchased 
power  expense  has  led  to  an  increase  in 
the  firm  power  rate.  The  increase  in 
purchased  power  expense  resulted  from 
flooding  conditions  along  the  Colorado 
River  in  southwestern  Arizona,  which 
created  a  generation  deficiency. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 
for  the  5-year  provisional  rate  approval 
period. 


Parker-Davis  Project;  Comparison  of  5-Year  Rate  Period  (1994-98);  Revenues  and  Expenses 

(In  thousands  of  dollars] 


FY  1987 
PRS,  FY 
1994-98 

Ratesetting 
PRS.  FY 
1994-98 

1 - 

Differertce 

Revenues: 

Project  Use . . . . . . . . 

6,025 

51,946 

39,642 

M1,309 

0 

6,025 

68,100 

124,249 

0 

0 

0 

Firm  Corrwnercial  . . . . . . . 

16,154 

84,607 

(11,309) 

0 

Transmission  and  Other  Revenue  . 

Cumulative  Surplus  .  . 

Capitalized  Expenses . . . » . 

Total  Revenues . 

108,922 

78,961 

0 

198,374 

125,938 

2,800 

55,738 

2,619 

11,279 

0 

89,452 

46,997 

2,800 

53,732 

2,619 

(16,676) 

(0) 

Revenue  Distribution: 

Operations  and  Maintenance  . 

Purchased  Power . . . . . . . 

Interest  Expen.se  . 

2,006 

0 

27,955 

0 

Other  Deductkxrs  . . . . . . . 

Investment  Repayments  . 

Cumulative  Surplus . ' . 

Total 


108,922 


198.374 


89.452 
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Parker-Davjs  Project:  Comparison  of  5-Year  Rate  Period  (1994-98);  Revenues  and  Expenses— Continued 

[In  thousancts  of  doHars) 


FY  1987 
PRS,  FY 
1994-98 

Ratesetting 

PRS.FY 

1994-98 

Differerx^ 

Princtpai  Payments: 

Payn^nts  on  Deficit  . .  . , . . 

0 

5,392 

0 

5;J92 

n 

Payments  on  Project . . . . . .  .  . . . . . . 

0 

Payments  on  Additions  . . . . . . . . .  .  . . 

0 

5387 

0 

5387 

(27,955) 

0 

Payments  on  Replacements  . . . . . . . . . 

27,955 

0 

Payments  on  Irrigation  Aid . . . . . . . . . 

0 

Total  . . . . .  . . 

27355 

108338 

31,561 

71,640 

26,770 

11379 

108.338 

126,839 

115,860 

26,770 

(16,676) 

0 

Cumulative  Investment  (as  of  FY  1998): 

Additions _ _ _ _ _ _ _ _ _ _ _ _ 

95378 

44320 

0 

Replacements . . . 

Ifri^tion  Aid  . . . . . . . . . 

total  . . . . . . . 

238,309 

0 

377,807 

0 

139,498 

0 

Unpaid  Federal  Inveshnent  (as  of  FY  1998); 
inject  . . . . . . . . .  . 

0 

65,169 

89308 

0 

65.169 

64.738 

0 

25.170 

0 

Irrigation  Aid  . . . . . .  . 

25.170 

155,077 

129307 

'  CXmitative  surplus  appHed  FY  1994. 

2  Includes  principal  payrnertts  for  capitalized  deficits,  replacements.  £tnd  additions. 


Basis  for  Rale  Devetopmenl — P-DP 
Firm  Power  Rate 

Tbe  provisional  firm  power  P-DP  rate 
was  designed  to  reflect  the  power/ 
transmission  split  as  derived  in  the 
Apportionment  of  Cost  Study  and 
continues  to  maintain  a  50/50  split 
between  revenue  from  energy  and 
capacity  rates  based  on  a  BO-percent 
load  factor. 

Step  one  of  the  provisional  P-DP  rates 
consists  of  a  5.79  mills/kWh  energy  rate 
and  $2.54/kW/month  capacity  rate 
effective  February  1, 1994.  The 
necessary  composite  rate  is  11.58  mills/ 
kWh,  which  is  an  increase  of  28  percent 
over  the  existing  composite  rate  of  9.03 
mills/kWh. 

Step  two  of  the  provisional  P-DP  rates 
consists  of  a  6.01  mills/kWh  energy  rate 
and  $2.63/kW/month  capacity  rate 
effective  October  1, 1995.  The  necessary 
composite  rate  is  12.01  mills/kWh, 
which  is  an  increase  of  33  percent  over 
the  existing  composite  rate  of  9.03 
mills/kWh. 

Transmission  Service  Rates 

The  provisional  firm  transmission 
service  P-DP  rate  was  designed  to 
reflect  the  power/tran.smission  split  as 
derived  in  the  Apportionment  of  Cost 
Study.  Stop  one  ot  the  provisional  P-DP 
rates  for  firm  transmission  service  is 
$10.40/kW/year  ($.87/kW/month)  and 
nonfirm  transmission  service  is  1.98 
mills/kWh.  The  step-one  rate  for  firm 
transmission  service  for  SLCA/IP  is 
$5.20/kW/season  ($.87/kW/month).  A 


season  for  the  firm  transmission  service 
rate  for  SLCA/EP  is  6  nKmths. 

Step  two  of  the  provisional  P-DP  rates 
for  firm  transmission  service  is  $12.55/ 
kW/year  ($1.05/kW/month)  and  nonfirm 
transmission  service  is  2.39  mills/kWb. 
The  step  two  rate  for  firm  transmission 
service  for  SLCA/EP  is  $6.27/kW/season 
($1 . 05  A  W/month). 

Comments 

During  the  143-day  comment  period. 
Western  received  31  written  comments. 
In  addition,  nine  speakers  commented 
during  the  September  11, 1992,  public 
comment  forum.  During  the  reopening 
of  the  comment  forum  of  an  additional 
70  days.  Western  received  19  written 
comments.  In  addition,  seven  speakers 
commented  during  the  July  14, 1993, 
public  comment  forum.  All  comments  , 
were  reviewed  and  considered  in  the 
preparation  of  this  rate  order. 

Written  comments  were  received  fttim 
the  following  sources; 

Aguila  Irrigation  District  (Arizona) 

Ak-Chin  Indian  Community  (Arizona) 
Arizona  Municipal  Power  Users'  Association 
(Arizona) 

Arizona  Power  Pooling  Association  (Arizona) 
Arizona  Public  Service  Company  (Arizona) 
Buckeye  Water  Conservation  &  Drainage 
District  (Arizona) 

Basic  Management,  Inc  (Nevada) 

Centra)  Arizona  Water  Conservation  District 
(Arizona) 

Chemstar  Lime  Company  (Arizona) 

Colorado  River  Commission  of  Nevada 
(Nevada) 

Electrical  District  Number  Two,  Pinal  County 
(Arizona) 


Electrical  District  Niunber  Five,  Pina)  County 
(Arizona) 

Electrical  District  Number  Seven  (Arizona) 
Harquahala  Irrigation  District  (Arizona) 
Irrigation  and  Hectrical  Districts  Association 
m  Arizona  (Arizona) 

Maricopa  Water  District  (Arizona) 

McMullen  Valley  Water  Conservation  and 
Drainage  District  (Arizona) 

Metropolitan  Water  District  of  Southern 
California  (California) 

Meyer,  Hendricks,  Victor,  Osborn  4  Maledon 
(Arizona). 

Nevada  Power  Company  (Nevada)  25 
Overton  Power  District  No.  5  (Nevada) 
Pioneer  Chlor-AlkaH  (Nevada) 

Roosevelt  Irrigation  District  (Arizona) 
Roosevelt  Water  Conservation  District 
(Arizona) 

5^fford,  Qty  of,  Arizona.  (Arizona) 

Salt  River  Project  (Arizona) 

San  Carlos  Irrigation  and  Drainage  District 
(Arizona) 

5>outbem  California  Edison  (California) 
Titanium  Metal  Corporations  (Nevada) 
Tonopah  Irrigation  District  (Arizona) 

Valley  Electric  Association.  Inc.  (Nevada) 

Representatives  of  the  following 
organizations  made  oral  comments: 

Arizona  Power  Authority — Leroy  Michael,  Jr 
&  David  Helsby  (Arizona) 

Bas4c  Management,  Inc. — Richard  F.  Brown 
(Nevada) 

(x))orado  River  Conunission  of  Nevada — 
Thomas  Cahill,  Don  Allen,  and  David 
Luttrell  (Nevada) 

Five  Hoover  Customer  Entities — )ay  I.  Moyes 
(Arizona) 

Irrigation  &  Electrical  Districts  Association  of 
Arizona — Robert  S.  Lynch  (Arizona) 
Overton  Power  District  No.  5  and  Valley 
Electric  Association — Jim  McManus 
(Nevada) 
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Pioneer  Ch1or-A)|tali  Company— Terry 

Graves  (Ne/aJa) 

Salt  River  Project— Leslie  James  &  Jim 

Transgrud  (Anzona) 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  costs  of  annual  expenses, 
replacements  and  additions,  the 
proposed  alternative  transmission 
service  rates,  consideration  of  stepped 
rates,  and  the  Apportionment  of  Cost 
Study.  All  comments  were  considered 
in  developing  the  provisional  P-DP 
rates. 

The  comments  and  responses, 
paraphrased  for  brevity,  are  discussed 
below.  Direct  quotes  from  comment 
letters  are  used  for  clarification  where 
necessary. 

Parker-Davis  Comments 

Operation  and  Maintenance  Costs 

Comment:  Western’s  “General 
Western  Allocation”  expienses  are  too 
high  and  they  are  unfairly  charged  to  P- 
DP.  Western  should  explain  the 
justification  of  the  allocating  of  costs 
from  its  Washington,  D.C.,  and  Golden, 
Colorado,  offices. 

ResfMnse:  vVestem’s  indirect  costs  are 
divided  intot^iree  categories:  Associated 
direct  expei;S€  (ADE),  administrative 
and  general  e/pense  (AGE),  and  general 
Western  allocation  (GW A).  ADE  consists 
of  undistributad  costs  and  expenses  for 
all  tyfies  of  direct  costs  which  possess 
a  clear  relationship  to  benefiting 
activities  and  are  recovered  in  the 
power  rate  base.  AGE  costs  are  general 
and  administrative  expenses  benefiting 
ratepayers  and  represent  primarily  costs 
for  nonmanagerial  staff  and  support. 
GWA  is  a  subset  of  AGE  and  includes 
ADP  expenses,  general  office  supplies, 
contracted  administrative  services,  etc. 
Independent  auditors  have  determined 
that  AGE  and  GWA  exclusively  benefit 
ratepayers  and  should  be  recovered  as 
part  of  the  costs  included  in  the  power 
rate  base.  The  indirect  cost  distribution 
system  was  designed  and  endorsed  by  a 
major  accoimting  firm  and  is  consistent 
with  industry  standards.  Western  does 
not  believe  these  costs  are  excessive  in 
the  manner  in  which  they  are 
distributed. 

Comment:  In  light  of  the  extensive 
replacement  and  addition  program 
being  carried  out  by  Western,  O&M 
costs  are  not  projected  to  decline  in  the 
future  as  suppos^ly  older,  high 
maintenance  equipment  is  replaced 
with  newer,  lower  maintenance 
equipment. 

Comment:  Western  feels  it  is 
necessary  to  overestimate  operation  and 
maintenance  expenses  as  some  sort  of 
safeguard  in  budget  and  planning 


process.  This  Is  most  recently  seen  by 
comparison  of  budget  to  actual  numbers 
for  FY  92.  We  believe  a  sharper  pencil 
should  be  taken  to  those  O&M 
projections  in  the  process. 

Response:  O&M  costs  are  projected  in 
the  future  in  accordance  with  EKDE 
Order  No.  RA  6120.2.  It  is  Western’s 
policy,  as  in  section  10,  paragraph  2(f) 
of  EXDE  Order  No.  RA  6120.2,  to 
estimate  O&M  costs  based  on  historical 
cost  trends  and  actual  project  costs  from 
the  past.  During  the  cost  evaluation 
period,  O&M  expense  is  based  on  the  FY 
1993  budget,  and  projections  for  FY 
1999  through  FY  2047  are  held  constant 
based  on  the  last  year  in  the  cost 
evaluation  period  less  extraordinary 
maintenance.  O&M  does  decline  in  the 
cost  evaluation  period.  Western  has  a 
cost  containment  committee  which 
reviews  and  evaluates  the  O&M  budget. 
The  committee’s  goals  are  to  achieve  the 
lowest  O&M  budget  possible  for 
Western.  Therefore,  Western  does  not 
believe  that  projections  for  the  operation 
and  maintenance  budgets  are  overstated. 

Comment:  Rate  impact  analysis  was 
not  performed  prior  to  seeking 
congressional  authorization  for 
budgeted  O&M  expenditures. 

Comment:  Western  and  Reclamation 
have  not  attempted  to  limit  O&M 
expense. 

Response:  Although  specific  rate 
impact  analyses  were  not  performed. 
Western  and  Reclamation  have  placed  a 
priority  on  cost  containment.  The 
formation  of  Western’s  Cost 
Containment  Committee  takes  into 
consideration  all  impacts  to  the  rates. 
Cost  containment  plays  a  major  role  in 
the  preparation  of  Western’s  and 
Reclamation’s  O&M  budgets.  Western 
has  invited  the  customers  into  the 
planning  process,  which  w'ill  evaluate 
programs  and  rate  impacts. 

Comment:  Power  Accounting  and 
Collection,  Conservation  and  Renewable 
Energy,  and  Power  Marketing  and 
General  Resource  Planning  has 
increased  39.6  percent  from  FY  1991 
and  FY  1992.  Total  O&M  increased  38.0 
percent  from  FY  1991  to  FY  1992.  The 
magnitude  of  projected  expenditures  for 
O&M  on  an  average  annual  basis 
exceeded  the  rate  of  inflation  by  4.1 
percent  per  year. 

Comment:  P-DP  O&M  expenses  have 
run  counter  to  the  regional  and  local 
trends  and  forecasts  for  electric  utilities. 
The  cost  projections  for  replacements 
and  additions  for  the  5-year  rate 
evaluation  programs  and  the  study 
period  appear  to  be  singular  in  the 
industry  from  the  standpoint  of 
magnitude.  Since  the  late  1980’s,  the 
trend  in  the  Pacific  and  Rocky  Mountain 
Southwest  has  been  to  keep  O&M 


expenses  and  replacement  cost 
increases  below  the  rate  of  inflation. 

Response:  Western  has  revised  the 
PRS  to  reflect  actual  expenditures  in  FY 
1992.  Power  Accounting  and  Collection, 
Conservation  and  Renewable  Energy, 
and  Power  Marketing  and  General 
Resource  Planning  have  increased  5.00 
percent  from  FY  1991  to  FY  1992.  One 
contributing  factor  to  the  increased 
O&M  is  that  the  consolidation  of  the 
Boulder  City  Area  Office  and  the 
Phoenix  District  Office  was  made  during 
FY  1991,  having  an  effect  on  staffing 
levels  and  work  being  performed. 
Specific  division  (e.g.,  power  marketing) 
activities  were  put  off  until  the  division 
could  acquire  staff.  The  average  increase 
of  O&M  cost  per  year  over  the  cost 
evaluation  period  is  1.46  percent,  which 
is  below  the  rate  of  inflation. 

Comment:  Western  has  failed  to 
explain  why  administrative  and  general 
costs  increased  dramatically  following 
the  move  of  its  regional  office  to 
Phoenix  and  the  consolidation  of  its 
other  offices,  particularly  since  WAPA 
claimed  that  these  changes  would 
reduce  costs  by  $1.5  million  annually. 

Response:  VVestem’s  administrative 
and  general  costs  have  not  dramatically 
increased  since  moving  the  regional 
office  to  Phoenix  and  consolidating 
other  offices.  According  to  Western’s  FY 
1992  financial  statement,  the  general 
Western  allocation  portion  for  the 
Phoenix  Area  has  actually  decreased 
from  $2.6  million  in  FY  1991  to  $2.2 
million  in  FY  1992,  which  represents  a 
decrease  of  15  percent.  The  Phoenix 
Area’s  AGE  also  decreased  from  $1.5 
million  in  FY  1991  to  $1.3  million  in  FY 
1992,  which  represents  a  decrease  of  13 
percent.  Western  had  estimated  an 
overall  savings  of  $1.5  million  annually. 
However,  the  consolidation  was  not 
completed  until  FY  1992.  Western 
believes  the  full  recognition  of  savings 
from  the  consolidation  has  not  yet 
become  evident. 

Alternative  Transmission  Rates 

Comment:  Customers  renew  their 
support  for  the  alternative  transmission 
rates. 

Comment:  Customers  do  not  support 
the  alternative  transmission  rates 
because  of  subsidizing  and  project 
repayment  issues.  Each  transmission 
project  should  be  planned,  designed, 
and  operated  on  its  own  merit. 

Response:  Since  Western  and  the 
customers  agreed  not  to  recommend 
implementation  of  the  alternative 
transmission  service  rates.  Western 
plans  to  implement  separate  P-DP  and 
AC  Intertie  rates  for  firm  transmission 
service  and  nonfirm  transmission 
service. 
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Comment:  Western  should  conduct 
further  studies  to  determine  the 
feasibility  of  complete  operational 
integration  of  the  various  transmission 
facilities  in  the  Phoenix  Area. 

Response:  Operationally,  PAO’s 
power  systems  are  integrated.  Power 
marketing  functions  will  continue  to  be 
performed  separately  for  each 
individual  project.  Western  will 
continue  to  work  with  the  customers  in 
conducting  studies  and  evaluating  other 
alternatives  for  developing  a  single 
transmission  rate  for  the  various 
projects  within  the  PAO. 

Apportionment  of  Cost  Study 

Comment:  The  cost  allocation  review 
of  historic  Western  O&M  expenses 
shows  no  dollars  being  charged  against 
the  power  function  on  an  actual  basis, 
which  is  inconsistent  with  the  facts. 

Comment:  The  use  of  historical  costs 
are  not  relevant  to  the  Apportionment  of 
Cost  Study  because  the  historical  costs 
do  not  affect  the  proposed  rates. 

Response:  Western  has  revised  the 
Apportionment  of  Cost  Study  to  reflect 
customer  comments.  The  revised  study 
does  not  include  historical  Western 
O&M  expenses  because  the  historical 
costs  do  not  affect  the  provisional  P-DP 
rates. 

Comment:  Western  should  adopt  a 
reasonable  or  fair  allocation  by  splitting 
the  difference  between  the  historic  45/ 
55-percent  split  and  the  proposed  77/ 
23-percent  split  or  retain  its  historic 
allocation  until  a  detailed  study  can  be 
conducted  regarding  what  amount  of 
actual  Western  O&M  should  be  assigned 
to  power. 

Response:  Western  believes  the 
revised  Apportionment  of  Cost  Study  is 
an  equitable  and  detailed  study  that 
apportions  the  costs  between  power 
pr^uction  and  transmission  service. 
The  45/55-percent  split  was  based  on  a 
study  presented  in  the  June  1979  rate 
adjustment  brochure  for  P-DP.  Since 
that  time,  there  has  been  a  shift  from 
power  costs  to  transmission  costs, 
which  is  due  to  the  initial  investment 
and  irrigation  investment  being  repaid 
in  1986.  Thus,  the  majority  of  the 
investment  to  be  repaid  is  related  to  the 
refurbishment  of  the  transmission 
system.  Western’s  future  intent  is  to 
evaluate  the  apportionment  between 
power  and  transmission  costs  annually 
and  to  make  revisions  to  the  rate  design 
when  rate  adjustments  occur. 

Comment:  Western’s  allocation 
methodology  between  generation  and 
transmission  does  not  follow  the 
accepted  practice  in  expensing  capital 
costs  and  allocating  other  income. 
Western  should  propose  a  change  by 
allocating  annual  principal  and  interest 


based  on  generation  and  transmission 
plant  original  cost  depreciated. 

Response:  The  Apportionment  of  Cost 
Study  has  been  revised  to  expense 
capital  costs  and  allocate  other  income 
based  on  total  generation  and 
transmission  investment.  However, 
Western  also  considered  the  unpaid 
Federal  investment  with  regard  to 
annual  principal  and  interest  costs. 
Western  has  determined  that  the  unpaid 
Federal  investment  is  a  transmission 
related  cost.  Therefore,  annual  princi{>al 
payments  and  interest  costs  for  the 
unpaid ’investment  will  be  allocated  to 
transmission. 

Comment:  The  functions  of  power 
scheduling  and  power  marketing  are 
power  related.  Furthermore,  some 
percentage  of  FTEs  should  have  been 
charged  against  the  power  function. 

Response:  Western  has  revised  the 
Apportionment  of  Cost  Study  that  is 
incorporated  into  the  PRS  to  allocate  a 
percentage  of  power  scheduling,  FTEs, 
and  power  madceting  to  power  related 
costs.  The  percentage  used  for  allocating 
these  costs  is  based  on  the  percentage  of 
total  power  investment  to  the  total 
investment. 

Comment:  Western  did  not  allocate 
the  power  and  transmission  related 
costs  to  customer  classes. 

Response:  Western  allocated  the 
power  and  transmission  related  costs  to 
customer  classes  based  on  power  system 
use  by  each  typo  of  customer.  Users  of 
the  P-DP  transmission  system  include 
customers  for  (1)  P-DP  wholesale  firm 
energy,  (2)  P-DP  firm  transmission 
service,  (3)  firm  transmission  service  for 
SLCA/ff ,  and  (4)  project  use. 
Commitments  under  transmission 
service  contracts  are  assigned  to 
transmission  while  commitments  under 
electric  service  contracts  and  project  use 
are  assigned  to  power  production. 
Western  believes  this  is  an  equitable 
way  of  allocating  power  and 
transmission  costs  among  the 
customers. 

Comment:  The  Allowance  for  Interest 
in  Western’s  Apportionment  of  Cost 
Study  does  not  conform  to  Western’s 
PRS.  We  understand  that  Western  is 
aware  of  this  discrepancy,  and  we 
recommend  that  the  propor  correction 
be  made. 

Response:  Western  has  corrected  the 
Allowance  for  Interest  in  tlie 
Apportionment  of  Cost  Study  so  that  it 
conforms  to  the  PRS. 

Conunent:  Irrigation  investment  in  the 
amount  of  $26.8  million  has  been 
assigned  by  Western  to  transmission, 
but  should  be  assigned  to  pmwer.  The 
irrigation  investment  represents  an 
assignment  of  certain  hydraulic  plants 


to  irrigation  and  has  no  relationship  to 
transmission. 

Response:  The  Apportionment  of  Cost 
Study  uses  Western’s  and  Reclamation’s 
FY  1992  financial  statements,  budget 
documents,  and  the  Engineering  Ten- 
Year  Plan  to  determine  the  investments 
that  are  allocated  to  p>ower  and  the 
investments  that  are  allocated  to 
transmission.  Investments  stated  in 
Western’s  financial  statement  and 
Engineering  Ten-Year  Plan  are 
considered  transmission  investments; 
and  investments  stated  in  Reclamation’s 
financial  statement  and  FY  1993  budget 
are  considered  pmwer  investments. 
Irrigation  investment  is  in  Reclamation’s 
financial  statement.  Therefore,  the 
irrigation  investment  in  the  amount  of 
$26.8  million  is  already  assigned  to 
pmwer  in  the  Appiortionment  of  Cost 
Study. 

Conunent:  An  investment  in  FY  1990 
of  $3.4  million  in  account  331 
(Hydraulic  Production — Structures  and 
Improvements)  was  assigned  by  Western 
to  transmission,  but  should  be  assigned 
to  power. 

Response:  The  investment  in  FY  1990 
of  $3.4  million  in  account  331 
(Hydraulic  Production — Structures  and 
Improvements)  is  shown  in  the  P-DP 
replacement  study.  The  P-DP 
replacement  study  incorporates  both 
Western’s  and  Reclamation’s 
investments  as  stated  in  each  of  the 
agencies’  financial  statements.  Western 
has  made  the  assumption  that 
investments  appearing  in  Reclamation's 
financial  statements  would  be  allocated 
to  power  and  investments  appearing  in 
Western’s  financial  statements  would  be 
allocated  to  transmission.  The 
replacement  study  was  not  used  as  a 
source  document  for  the  Apportionment 
of  Cost  Study. 

Comment:  Existing  and  future 
investments  in  communication  facilities 
have  been  assigned  entirely  to 
transmission.  A  more  propor  assignment 
would  be  50  porcent  to  transmission 
and  50  porcent  to  power  as  is  done  by 
Western  for  the  CRSP. 

Response:  Western  has  researched  the 
possibility  of  assigning  communication 
equipment  equally  between  power  and 
transmission.  Communication 
equipment  includes  suporvisory  control 
and  data  acquisition  (SCADA), 
microwave  system,  and  the  Joint  use 
system.  In  the  Phoenix  area. 
Reclamation  and  Western  sep)arateiy 
budget  for  microwave  systems  and  joint 
use  systems.  Western  has  determined 
that  SCADA  is  a  unique  investment 
because  it  has  major  benefits  to  both 
power  and  transmission  customers  and 
it  is  being  funded  through  Western’s  FY 
1993  congressional  budget.  The  SCADA 
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system  is,  among  other  uses,  used  to 
regulate  power  flows  on  the 
transmission  lines.  Because  SCADA 
benefits  both  power  and  transmission 
customers.  Western  has  decided  that  50 
I>ercent  of  the  costs  should  be 
apportioned  to  power  and  50  percent  of 
the  costs  consistency  should  be 
apportioned  to  transmission.  Therefore, 
the  Apportionment  of  Cost  Study  has 
been  changed  to  reflect  the  50/50  split 
of  the  SCADA  investment  and 
associated  interest  expense. 

Comment:  Western  s  new  PAO  has 
been  assigned  entirely  to  transmission. 
As  this  office  is  involved  in  both  power 
marketing  and  transmission,  the  cost  of 
these  facilities  should  be  borne  by  both 
power  and  transmission. 

Response:  This  comment  is  incorrect 
in  that  the  costs  associated  with  the  new 
PAO  facility  have  been  allocated  to  both 
power  and  transmission,  with  power 
being  allocated  approximately  16 
percent  of  the  costs  of  said  facility. 

While  this  may  not  readily  be  apparent 
at  first  glance,  emalysis  of  the 
Apportionment  of  Cost  Study  will  verify 
this  allocation. 

In  the  Apportionment  of  Cost  Study, 
Western  first  determines  whether  the 
expenditure  was  funded  by  Western  or 
Reclamation.  All  expenditures  funded 
by  Reclamation  are  allocated  to  power. 
Expenditures  by  Western  are  further 
analyzed  to  determine  if  they  benefit 
only  the  transmission  customers  or  if 
they  also  benefit  the  power  customers 
(from  a  powerplant  or  power  generation 
standpoint).  To  the  extent  the  facilities 
have  a  direct  benefit  to  the  power 
customers  firom  a  power  generation 
standpoint,  a  pmrtion  of  ^e  costs  are 
allocated  to  power.  Western’s  SCADA 
system  is  an  example  of  one  of  these 
facilities  in  that  although  the 
expenditure  is  funded  totally  by 
Western,  both  the  power  customers  and 
transmission  customers  receive  benefits 
from  the  system. 

Once  Western  has  determined  the 
costs  of  those  facilities  which  benefit 
the  transmission  customers,  a  further 
allocation  of  costs  is  conducted.  This  is 
due  to  the  fact  that  the  transmission 
system  is  utilized  both  by  (1)  the  power 
customers  to  transmit  their  power 
entitlement  from  the  powerplants  to 
their  loads  and  (2)  by  customers  who 
utilize  the  transmission  system  for  bulk 
power  transfers.  It  is  this  allocation  of 
costs  which  properly  further  allocates 
costs  to  power  and  transmission  and 
ensures  that  within  the  rates  charged  to 
the  power  customers  is  a  component  for 
the  use  of  the  transmission  system.  This 
is  why  the  power  customers  are  not 
charged  a  transmission  charge  for  their 
power  entitlement.  It  is  this  final 


allocation  which  ensures  that  the  power 
customers  are  always  responsible  for  a 
portion  of  Western  costs  which  are 
transmission  related.  As  shown  in  the 
Appyortionment  of  Cost  Study,  the 
power  users  are  allocated  approximately 
16  percent  of  the  costs  of  the  new  PAO 
facility. 

Comment:  Western  assigns  project  use 
revenues  as  an  exp>ense  offset  to  power 
costs.  Inasmuch  as  the  delivery  of  this 
pmwer  requires  use  of  the  P-DP 
transmission  system,  it  is  appropriate  to 
assign  these  revenues  (expense  offsets) 
to  power  and  transmission  in  proportion 
to  the  plant  investments  in  each 
category  (for  step-one  rates,  the 
allocation  would  be  31.66  percent  to 
power  and  68.34  percent  to 
transmission). 

Comment:  Customer  believes  the 
current  allocation  of  both  project  use 
revenues  and  project  use  sales  is  correct 
in  Western’s  apportionment  study. 
Classification  of  sales  (kilowatts)  as 
power  is  acceptable,  provided  the  firm 
pmwer  customer  classification  is  directly 
credited  with  the  revenues  from  the 
project  use  sales  (kilowatts)  as  is 
currently  done  in  Western’s 
Apportionment  of  Cost  Study. 

Response:  Western  believes  the 
current  allocation  of  project  use 
revenues  is  correct  in  the 
Apportionment  of  Cost  Study.  Project 
use  should  be  allocated  to  power 
because  sales  are  also  classified  as 
power.  Further,  the  costs  associated 
with  project  use  are  contained  in 
Reclamation’s  financial  statement  and 
budget  documents  which  are  also 
assigned  to  power.  Project  use  costs  and 
benefits  have  been  consistently  used  in 
the  Apportionment  of  Cost  Study  so  that 
the  benefits  will  offset  the  costs 
associated  with  project  use. 

Comment:  Based  on  restrictions  on 
the  power  customers’  use  of  capacity 
paid  for  in  the  power  rate  and 
significantly  better  benefits  to  all  other 
users  of  the  transmission  system,  we  do 
not  feel  that  the  allocation  of  costs 
according  to  customer  class  is  correct. 

Response:  Western  understands  the 
power  customers’  concerns  that  the 
Apportionment  of  Cost  Study  treats  1 
kW  of  P-DP  power  transmitted  over  the 
transmission  system  the  same  as  1  kW 
of  non-P-DP  power  transmitted  over  the 
transmission  system,  even  though  the 
P-DP  power  is  limited  to  approximately 
56  percent  capacity  factor.  However, 
Western  believes  that  because  the 
customers  have  complete  flexibility  to 
schedule  their  power  and  energy  when 
they  want.  Western  transmission  must 
be  available  to  handle  the  desired 
transaction.  Western  bases  the 
Apportionment  of  Cost  Study  on  the  kW 


of  “reservation”  the  customers  have  for 
use  of  the  system  and  not  on  the  actual 
kWh  usage  of  the  system.  From  this 
perspective,  power  customers  and 
transmission  customers  alike  pay  to 
have  the  transmission  system  reserved 
for  their  use,  regardless  of  the  actual 
system  use. 

Comment:  Western  should  consider  a 
phase-in  of  what  would  be  a  significant 
shift  in  allocation  of  costs  from 
transmission  to  generation  if  the  cost 
apportionment  study  is  adapted. 

Response:  In  response  to  the  customer 
comments.  Western  has  decided  to 
implement  stepped  rates  for  the 
provisional  P-DP  rate  schedules.  The 
first  steps  of  the  provisional  rates  are 
effective  from  FY  1994-95  and  the 
second  steps  are  effective  for  FY  1996- 
98.  Step-one  rates  reflect  only  the 
replacements  and  additions  proposed  by 
Western  for  FY  1994-95.  Step  two  rates 
reflect  the  replacements  and  additions 
for  FY  1996  through  the  end  of  the 
study  period.  Implementing  stepped 
rates  will  lessen  the  impact  on  the 
customers  by  allowing  them  to  phase-in 
the  new  rates. 

Calculation  of  Interest  During 
Construction 

Comment:  Western  should  reexamine 
the  procedure  for  utilizing  the  interest 
rates  in  effect  at  the  inception  of  the  • 
project  and  change  the  regulation 
accordingly.  Western’s  definition  of 
start  of  construction  and  charging  of  IDC 
should  be  revised  to  reflect  FERC 
policy. 

Comment:  Western  is  using  the  wrong 
interest  rates  on  replacements  and 
additions.  The  interest  rate  in  effect  for 
each  year  of  a  project’s  appropriation 
should  be  used  and  a  weighted  average 
rate  established  on  completion  of  the 
project. 

Response:  Western’s  policy  is  to 
utilize  the  interest  rate  in  effect  at  the 
inception  of  the  project  and  Western 
believes  this  accurately  reflects  FERC 
policy  and  is  in  accordance  with  DOE 
Order  No.  RA  6120.2.  IDC  accumulates 
at  the  appropriate  effective  interest  rate 
for  a  replacement  or  addition  when  the 
first  direct  cost  (FERC  Accounts  350  and 
above)  is  incurred  to  initiate 
construction  or  replacement.  This 
interest  rate  remains  constant  with  the 
investment.  EDC  terminates  at  the  end  of 
the  FY  in  which  the  facility  is  placed  in 
service.  DOE  Order  No.  RA  6120.2  states 
that  the  interest  rate  to  be  used  for 
computing  interest  during  construction 
shall  be  the  yield  rate  during  the  FY  in 
which  construction  is  initiated. 
Therefore,  Western  does  not  believe  that 
a  weighted  average  reflects  FERC  policy 
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or  is  in  accordance  with  DOE  Order  No. 
RA  6120.2. 

Comment:  Western  is  using  the  wrong 
interest  rates  on  replacements  and 
additions. 

Response:  Western  uses  the  most 
current  yield  interest  rates  as  dehned  by 
the  Department  of  the  Treasury  for  each 
FY.  This  is  in  accordance  with  the 
formula  set  forth  in  DOE  Order  No.  RA 
6120.2,  paragraph  11(b). 

Comment:  It  was  suggested  that 
Western  use  the  most  current  interest 
rate. 

Response:  At  the  time  of  the  comment 
forum,  Western  was  using  the  most 
current  interest  rate  of  8.5  percent  as 
defined  by  the  Department  of  the 
Treasury.  Since  then.  Western  has 
revised  the  Ratesetting  PRS  to  reflect  the 
interest  rate  calculated  for  FY  1992, 
which  is  7.875  percent.  As  a  result, 
interest  expense  in  future  years  has 
decreased. 

Rate  Design 

Comment:  In  its  revised  PRS  of  June 
1993,  Western  has  continued  to  use  the 
wheeled  kW  from  early  1992  in  the 
design  of  its  currently  proposed 
transmission  rate.  However,  there  have 
been  increases  to  Western’s 
transmission  capacity  under  contract, 
and  further  increases  are  currently 
known. 

Response:  Western  will  use  the  most 
current  contractual  amount  of  firm 
transmission  in  kW  for  the  design  of  the 
firm  transmission  rate.  Therefore,  the 
number  of  kW  will  increase  from 
1,411,228  to  1,508,676  in  step  one  of  the 
P-DP  transmission  rate.  The  number  of 
kW  will  increase  to  1,584,150  in  step 
two  of  the  P-DP  transmission  rate. 

Comment:  It  is  improper  to  burden 
the  existing  transmission  customers 
with  the  cost  of  new  capacity,  and  an 
allowance  for  increased  contracted  kW 
would  remedy  somewhat  this 
inappropriate  burden. 

Response:  The  only  additional 
transmission  facility  being  added  to  the 
system  is  the  Mead-Basic  #2  line. 

Further  studies  need  to  be  completed  to 
determine  what,  if  any,  additional 
transmission  capability  is  available  to 
the  system  as  a  result  of  the  installation 
of  this  transmission  line.  In  the  event 
Western  adds  additional  transmission 
capability  to  the  system  and  contracts 
for  the  additional  capacity,  this  would 
be  reflected  in  the  Apportionment  of 
Cost  Study  for  future  PRSs. 

Comment:  Western  should  implement 
multistep  rates,  designed  to  meet  annual 
financial  obligations  without 
prepayment  of  debt.  A  multistep  rate 
would  be  designed  to  meet  annual 
financial  obligations. 


Response:  FERC  approves  rates  for  a 
5-year  period.  These  rates  have  to 
produce  adequate  revenues  that  will 
recover  all  annual  costs  and  will  repay 
project  investments  in  no  longer  than  a 
50-year  period.  Rates  cannot  be 
approved  by  FERC  beyond  the  5-year 
window.  If  multistep  rates  were 
designed  outside  the  5-year  window, 
then  the  rates  within  the  5-year  window 
would  not  adequately  recover  all  costs 
and  repay  project  investment  over  a  50- 
year  period.  Thus,  the  requirements  of 
DOE  Order  No.  RA  6120.2  v/ould  not  be 
met.  However,  within  the  5-year  period. 
Western  has  decided  to  implement  a 
two-step  rate  process,  so  the  customers 
can  phase-in  the  significant  rate 
increase. 

Comment:  The  rate  design  method 
does  not  reflect  or  adjust  to  changes  in 
the  cost  of  service  for  each  customer 
classification  which  will  occur  over 
time.  Western  is  only  applying  the 
results  of  the  Apportionment  of  Cost 
Study  to  the  incremental  revenue 
requirement  above  that  which  can  be 
met  by  the  current  rates.  The  net  result 
is  dilution  of  the  transmission 
contractor’s  financial  obligation  at  the 
expense  of  the  power  customers. 

Comment:  Western  compounds  its 
errors  by  allocating  only  the  incremental 
part  of  the  rate  increase  to  power  and 
transmission.  The  rate  design  should  be 
based  upon  total  revenue  requirements, 
not  incremental  revenue  requirements. 

Response:  Western  understands  the 
negative  aspects  of  only  allocating  the 
incremental  part  of  the  rate  increase 
between  power  and  transmission. 
However,  the  customer  is  assuming  that 
the  past  apportionment  of  55  percent  for 
power  and  45  percent  for  transmission 
was  incorrect.  Western  believes  the  last 
apportionment  between  power  and 
transmission  is  correct,  meaning  that  the 
rate  design  should  be  incremental.  Each 
year.  Western  will  perform  an 
Apportionment  of  Cost  Study  to  stay 
abreast  of  the  incremental  change  from 
year  to  year.  The  reason  for  the  large 
incremental  change  from  power  to 
transmission  is  that  the  original  project 
has  been  fully  repaid  and  the 
transmission  system  is  deteriorating  and 
must  be  refurbished. 

Replacements  and  Addition  Activities 

Comment:  Errors  may  exist  in  the 
assignment  of  replacement  and  addition 
costs  between  P-DP  customers  and 
Federal  agencies.  Western  did  not 
examine  other  sources  of  funding. 

Comment:  The  proposed  increase  is 
excessive  since  it  includes  extensive 
refurbishment  in  the  Phoenix  Area 
which  does  not  support  the  path  over 
which  service  is  provided. 


Response:  The  need  for  projected 
replacements  and  additions  has  been 
previously  examined  and  justified 
through  the  O&M  and  engineering 
budget  process.  Projected  replacements 
and  additions  have  been  identified  in 
Western’s  Engineering  Ten-Year  Plan, 
along  with  Western’s  FY  1993  Budget 
documents.  Further,  facility 
development  reports  have  been 
developed  which  analyze  the  costs  and 
benefits  to  Western.  Although  Western 
receives  some  funding  through  trust  and 
reimbursables  the  majority  of  the  costs 
that  benefit  the  system  as  a  whole  are 
placed  into  the  rate  base.  Western  has 
included  the  customers  in  the  planning 
process.  This  will  allow  the  customers 
to  help  Western  examine  sources  of 
funding  and  plan  extensive 
refurbishment  in  the  Phoenix  Area. 

Comment:  When  did  the  replacement 
and  addition  program  begin  and  what  is 
the  current  status  of  the  program? 

Response:  During  FY  1991,  Western 
developed  the  Engineering  Ten-Year 
Plan  which  was  a  planning  tool  for 
ongoing  replacement  and  addition 
activities.  In  June  1993,  Western  invited 
the  customers  to  participate  in 
developing  the  engineering  10-year 
planning  process.  Western  is  currently 
working  with  the  customers  in  updating 
and  revising  the  Engineering  Ten-Year 
Plan.  It  is  Western’s  intention  to  update 
and  evaluate  the  Engineering  Ten-Year 
Plan  annually  with  the  customers. 

Comment:  Western  has  based  its 
decisions  to  replace  facilities  and 
equipment  on  the  age  of  the  facility  and 
equipment  or  on  Western’s  desire  to  try 
out  new  equipment  technologies.  The 
replacement  and  addition  program  was 
not  planned,  designed,  scheduled,  or 
maintained  to  best  serve  the  customers. 
There  is  concern  on  how  well  Western 
has  managed  its  program. 

Comment:  Western  has  not  designed 
facilities  in  a  cost-effective  manner. 

Comment:  Concerning  its  replacement 
and  addition  program  (program). 
Western  did  not  (i)  perform  appropriate 
planning  analysis,  (ii)  assess  program 
impact  on  rates  prior  to  implementation, 
(iii)  inform  customers  of  program,  (iv) 
seek  input  from  customers,  or  (v) 
minimize  magnitude  of  program. 
Western  has  not  attempted  to  schedule 
or  prioritize  work  to  minimize  rate 
impact. 

Response:  Western  utilizes  accepted 
utility  design  standards  and  detailed 
engineering  economic  studies  in 
determining,  planning,  and  executing 
construction  and  replacement  projects. 
These  standards  and  studies  are 
described  in  Western’s  FDRs  for  each 
major  construction  project. 

Furthermore,  the  purpose  of  the 
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Engineering  Ten-Year.Plan  is  to 
effectively  design,  plan,  prioritize, 
schedule,  and  analyze  rate  impacts  on 
all  the  Phoenix  Area  Projects.  Western 
believes  that  future  rate  impacts  are 
minimized  and  costs  can  be  controlled 
through  this  process.  Western  is  now 
including  the  customers  in  the  planning 
process  so  they  are  informed  and  may 
provide  input  on  future  construction 
activities.  By  including  the  customers  in 
this  process.  Western  will  minimize  rate 
impacts  and  meet  customers’  needs. 

Comment:  A  fixed  amount  for 
replacements  of  $4.3  million  in  future 
FY  1998-2047  cannot  be  representative 
of  future  replacements  when  practically 
the  entire  system  will  have  b^n 
replaced  by  1998. 

Comment:  Western  should  make  a 
commitment  to  limit  replacements  to 
$4.3  million  or  less  aftet  1997  unless 
authorized  by  the  woridng  committee. 

Response:  Western  believes  the  $4.3 
million  average  is  a  good  representation 
of  the  future  replacement  costs  and  is 
based  on  the  replacement  program 
which  reflects  historic  experience  and 
service  lives  of  project  equipment  and 
facilities.  Western  cannot  commit  to  a 
fixed  amount  when  the  amounts  are 
based  on  actual  experience  and  an 
annual  budget  document,  which  change 
over  time. 

Comment:  Western  optimistically 
forecast  savings  and  did  not  consider 
the  full  and  true  cost  of  its  5-Year  Plan, 
phase  two  of  the  Phoenix  Office,  plus 
the  total  replacement  and  addition 
investment  levels,  to  determine  the 
overall  impact  on  P-DP  rates. 

Response:  Western  believes  that  the 
benefits  of  consolidation  are  just 
beginning  to  be  recognized  and  once  the 
consolidation  process  is  completed, 
there  will  be  additional  long-term 
savings.  Prior  to  the  decision  to 
consolidate  the  Phoenix  District  Office 
with  the  Boulder  City  Area  Office, 
Western  conducted  a  cost/benefit 
analysis  that  included  replacement  and 
addition  investments.  This  study 
analyzed  the  costs  and  benefits  of  five 
different  options  of  which  the  option  to 
consolidate  the  Phoenix  District  Office 
and  the  Boulder  City  Area  Office 
indicated  the  highest  cost  savings.  This 
option  also  indicated  the  lowest  rate 
impacts.  The  study  concluded  (among 
other  things)  that  planned  construction 
at  Phoenix  can  be  modified  and 
expanded  at  a  reasonable  cost  to 
accommodate  the  Area  functions  and 
increase  office  sp>ace.  However,  it  also 
indicated  that  there  would  be  disruption 
of  continuity  for  up  to  2  years  and  that  , 
there  would  be  additional  construction 
costs. 


Comment:  Western’s  replacement  and 
additions  program  is  not  justifiable. 

Comment:  Western  is  attempting  to 
replace  a  large  portion  of  the  facilities 
over  a  10-year  period.  The  replacement 
costs  and  the  administration  and  general 
costs  of  administering  the  replacement 
work  peaked,  making  the  rate  impact 
abnormally  high.  It  is  suggested  that 
Western  attempt  to  select  a  replacement 
period  of  IS  to  20  years  as  compared  to 
the  Engineering  Ten- Year  Plan. 

Comment:  Western  has  not  explained 
or  justified  the  astronomical  increase  in 
replacements  from  less  than  $2  million 
on  average  for  the  past  10  years  to 
amounts  averaging  over  $14  million  for 
the  years  1993  through  1998. 

Comment:  The  rate  proposal  offers 
considerable  discretion  in  the 
replacement  budget  area.  This  includes 
the  time  period  over  which  the 
expenditure  needs  to  be  made  and  the 
necessity  of  certain  ej^nditures. 

Response:  The  justification  for  the 
replacement  and  addition  program  is 
that  the  P-DP  is  over  50  years  old  and 
is  in  the  process  of  a  major 
refurbishment  and  replacement 
program.  A  large  portion  of  the  system 
is  deteriorating  to  the  point  where  safe 
and  continued  operation  to  all 
customers  is  jeopardized.  The 
Engineering  Ten-Year  Plan  analyzes  the 
activities  with  considerable  scrutiny 
over  a  period  of  10  years  and  will  be 
updated  annually.  While  developing  the 
Engineering  Ten- Year  Plan,  Western 
deferred  certain  replacement  and 
addition  activities  until  a  later  date. 
Overall,  the  Engineering  Ten-Year  Plan 
resulted  in  a  refurbishment  and 
replacement  program  that  will  improve 
reliability,  improve  personnel  safety, 
increase  capacity,  and  replace  out-of- 
date  equipment  that  cannot  be  repaired. 

Comment:  The  replacement 
expenditures  after  the  5-year  evaluation 
period  do  not  reflect  the  replacements 
scheduled  during  the  evaluation  period. 
As  a  result,  the  PRS  may  include  costs 
for  replacements  during  the  study 
period  which  will  actually  be  replaced 
during  the  evaluation  period. 

Response:  The  replacement  study 
projects  replacements  after  the  5-year 
evaluation  period  based  on  the  total 
plant  investment  as  of  FY  1991. 
Projections  during  the  cost  evaluation 
period  (FY  1994-98)  are  based  on  the 
replacements  indicated  in  the 
Engineering  Ten-Year  Plan. 
Replacements  projected  during  the  cost 
evaluation  period  will  not  be  duplicated 
in  out  years,  as  long  as  the  replacement 
is  made  relatively  close  to  the  end  of  the 
equipment’s  service  life.  The 
replacement  study  is  based  on  historic 
experience  and  service  lives  of  each 


type  of  equipment  and  has  proved  to  be 
an  effective  tool  for  projections. 

Comment:  It  appears  to  the  customer 
that  Western  is,  in  effect,  double 
covering  future  replacement  costs  by 
including  the  $4.3  million  annual 
replacements  estimate,  notwithstanding 
the  Engineering  Ten-Year  Plan,  which 
includes  a  full  planning  horizon  5  years 
beyond  the  5-year  ratesetting  period. 

The  $4.3  million  annual  replacements 
projection  should  be  eliminated  from 
this  rate  before  filing  with  FERC,  in 
reliance  upon  the  Engineering  Ten-Year 
Plan  process  and  as  evidence  of 
Western’s  full-faith  commitment  with 
its  customers  to  the  Engineering  Ten- 
Year  Plan  concept. 

Comment:  Western  has  the  perfect 
opportunity  here  to  submit  this  rate  to 
FERC  without  the  $4.3  million  estimate 
on  replacements  in  the  future  with  the 
Engineering  Ten-Year  Plan  as  the 
appropriate  rationale  for  any  deviation 
from  DOE  Order  No.  RA  6120.2  that 
FERC  might  consider  it  to  be. 

Comment:  While  it  is  the  general 
intent  of  DOE  Order  No.  RA  6120.2  that 
Western  include  allowances  for 
replacements  for  the  entire  study  period 
of  the  PRS.  DOE  Order  No.  RA  6120.2 
also  permits  a  deviation  from  this 
requirement  in  paragraph  1.  It  is 
recommended  that  Western  adopt  any 
reasonable  approach  to  mitigate  this 
large  increase.  FERC  addressed  the 
matter  of  replacements  in  Docket  EF89- 
5041-000.  While  we  may  not 
necessarily  agree  with  the  FERC  order  in 
its  entirety,  we  believe  that  Western  has 
the  ability  to  deviate  ft'om  the 
requirements  of  DOE  Order  No.  RA 
6120.2.  Therefore,  Western  should  omit 
from  its  proposed  PRS  the  currently 
proposed  allowances  for  replacements 
in  the  amount  of  $217  million  ($4.3 
million  per  year)  for  years  1998-2047. 
The  use  of  an  average  amount  has 
helped  minimize  the  rate  impact. 

Response:  In  the  recent  past.  FERC 
has  ruled  on  a  P-DP  rate  adjustment 
that  the  PRS  should  show  that  revenue 
produced  by  the  provisional  P-DP  rates 
is  adequate  to  pay  all  of  the  project’s 
annual  costs,  repay  investment  with 
interest  of  the  project,  and  provide  for 
payment  of  replacement  costs  over  the 
life  of  the  project.  Docket  No.  EF  89- 
5041-000  states: 

Nevertheless,  WAPA  has  failed  to 
recognize  replacement  costs  that  will  be 
incurred  between  1993  and  2042.  The  draft 
PRS  that  WAPA  provided  in  response  to 
staffs  request  provides  an  indication  of  the 
extent  of  these  replacements  and  their 
considerable  costs. 

WAPA  has  neither  complied  with  Order 
No.  RA  6120.2  nor  assert^  any  basis  upon 
which  the  Commission  could  find  WAPA’s 
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interim  rates  “consistent  with  sound 
business  principles”  or  "sufficient  to  recover 
the  costs  of  producing  and  transmitting 
electric  energy  . . . Under  these 
circumstances,  the  Commission  will  exercise 
its  delegated  authority  to  remand  the  interim 
Parker-Davis  rates  and  to  direct  WAPA  either 
to;  1)  file  substitute  rates  and  accompanying 
documents  in  accordance  with  the  terms  of 
this  order;  or  2)  alternatively,  refile  its 
proposed  rates  and  clearly  demonstrate  that 
the  omission  of  the  replacement  costs 
discussed  herein  from  the  proposed  rates  and 
the  PRS  has  been  "specifically  approved  by 
the  Secretary  of  Energy,  authorized  by 
statute,  or  identified  and  explained  in  a 
transmittal  memorandum  or  in  a  footnote  to 
the  reports.” 

Therefore,  Western  cannot  omit  the 
allowances  for  replacements  in  the 
amount  of  $217  million  ($4.3  million 
per  year)  for  years  199&-2047.  The  use 
of  an  average  amount  has  substantially 
mitigated  much  of  the  impact  on  rates. 

Western  is  working  witn  the 
customers  on  a  review  of  the 
Engineering  Ten- Year  Plan  of  capital 
additions  and  replacements  and  of  the 
appropriateness  of  its  incorporation  into 
the  PRS.  Specifically,  the  customers  and 
Western  will  examine  the  use  in  the 
PRS  of  projections  of  future 
replacements  from  the  Engineering  Ten- 
Year  Plan  versus  projections  of 
replacements  from  the  Replacement 
Study  portion  of  the  PRS.  Western  and 
its  customers  will  examine  w'hich  future 
replacements  projection  and  revenue 
requirements  are  most  appropriate  for 
reliable  operation  of  the  Federal  system 
and  setting  rates. 

Comment:  Customer  is  concerned 
about  the  high  concentration  of 
replacement  and  addition  costs  in  FY 
1994  and  FY  1995  within  the  rate 
period.  History  dictates  that  Western 
will,  in  fact,  not  be  able  to  manage  or 
execute  those  levels  of  expenditures  in 
short  periods  of  time.  Please  reexamine 
the  expenditures  schedule  before  the 
rate  is  finalized  to  avoid  any 
unnecessary  pinch-point  resulting  fi-om 
unrealistic  projections. 

Response:  Western  has  reexamined 
the  replacement  costs  and  believes  the 
costs  used  in  the  PRS  for  replacements 
in  FY  1994  and  FY  1995  are  appropriate 
and  are  the  best  estimates  to  date. 
Western  Hopes  to  work  through  the 
engineering  10-year  planning  process 
with  the  customers  to  reexamine  the 
expenditures  schedule.  This  will  not  be 
completed  before  the  rate  process  is 
completed.  However,  Western  has 
examined  the  pinch-point  in  the  PRS. 
The  step-one  rate  increase  is  being  set 
to  meet  annual  expenses  and  interest 
expense.  The  step-two  rate  increase  is 
being  set  to  meet  required  payments 
needed  to  fully  repay  investment. 


Purchased  Power 

Comment:  Purchased  power  costs  do 
not  reflect  planned  flow  releases  from 
upstream  reservoirs  (i.e.,  $700,000  in 
purchased  power  costs  should  be 
eliminated  after  FY  1993).  On  April  8, 
1992,  Reclamation  prepared  a  forecast  of 
water  releases  through  Hoover  Dam. 

This  forecast  is  based  upon  a 
consumptive  water  use  downstream  of 
Hoover  Dam  of  7.5  MAF  and  a  delivery 
requirement  of  1.5  MAF  to  Mexico. 

From  1993-97,  these  figures  match  thq 
flows  in  1987,  and  in  1987,  P-DP  did 
not  purchase  power.  P-DP  generated 
482,875,918  kWh  in  excess  of  contract 
requirements. 

Response:  Western  has  certain 
contractual  capacity  and  energy 
commitments  to  the  P-DP  contractors, 
regardless  of  the  forecasted  water 
releases  from  Hoover  Dam,  the  upstream 
water  supplier  to  Parker  and  Davis 
Dams.  Western  calculates  the  purchased 
power  costs  based  upon  a  comparison  of 
Reclamation’s  schedule  of  downstream 
water  releases  with  the  projected  energy 
schedules  of  the  P-DP  contractors. 

While  the  total  water  releases,  on  an 
annual  basis,  may  be  sufficient  to 
generate  all  of  the  energy  requirements 
of  the  P-DP  on  an  annual  basis,  the  real¬ 
time  water  release  may  not  match  the 
real-time  energy  schedules  and  power 
purchases  must  be  made.  The  FY  1993 
budget  reflects  Western’s  projection  that 
approximately  $700,000  per  year  would 
need  to  be  budgeted  to  assure  power 
deliveries  to  the  P-DP  contractors.  Since 
the  derivation  of  the  FY  1993  budget. 
Western  has  increased  this  projected 
expenditure  to  approximately  $2.3 
million. 

Comment:  Western  should  reduce  the 
projected  expenditures  for  the  period 
May  1993  through  September  1993  to 
correspond  to  the  average  of  previous 
years. 

Response:  Western  has  changed  the 
PRS  to  show  the  most  current  purchased 
power  expense  for  FY  1993,  which 
reflects  the  flow  restrictions  last  year. 
This  purchased  power  expense  has  been 
reduced  to  $5  million  in  FY  1993  as 
compared  to  the  $6.5  million  previously 
shown  in  the  addendum  to  the  May 
1992  customer  brochure  dated  June 
1993. 

Comment:  Please  extend  the  schedule 
for  repayment  of  capitalized  purchased 
power  costs  and  use  this  tactic,  along 
with  other  adjustments  to  FY  1994  and 
FY  1995,  to  reduce  step  one  for  P-DP 
purchased  power  costs. 

Response:  Western  has  determined 
through  analyzing  the  PRS  that  the 
repayment  schedule  of  the  capitalized 
purchased  power  cost,  which  is  a  loan 


to  meet  annual  expenses,  is  not  setting 
the  step-one  rate.  The  step-one  rate  is 
being  set  by  interest  expense  in  FY 
1995.  If  repayment  is  deferred,  the 
interest  expense  actually  increases.  The 
PRS  is  designed  to  pay  interest  expense 
before  it  repays  any  loans.  Western 
believes  the  Ratesetting  PRS  solves  for 
the  lowest  rate  possible  in  both  steps 
and  is  in  accordance  with  sound 
business  principles. 

Comment:  Western  should  reexamine 
the  projections  for  purchased  power 
made  during  the  period  of  January 
through  March  and  in  September.  Many 
of  Western’s  customers  that  serve 
primarily  agricultural  loads  will  have 
reduced  loads  during  these  periods. 
Western  has  previously  facilitated 
exchanges  in  such  situations  to  reduce 
the  need  for  purchased  power. 

Response:  Western  is  willing  to  work 
with  the  customers  in  resource  planning 
initiatives  and  realizes  the  importance 
to  mitigate  purchased  power.  Western 
has  attempted  to  use  resource 
integration  by  exchanging  energy 
efficiently  to  support  customer  loads. 
However,  this  would  only  reduce 
purchased  power  expense  if  a  majority 
of  the  P-DP  customers  could  derive  load 
profiles  that  matched  river  regulation 
restrictions. 

Comment:  Western  should  project 
some  level  of  nonfirm  sales  in  the 
upcoming  years  based  on  historic  water 
demand  and  projected  water  supply 
figures  from  Reclamation.  A  prudent 
projection  of  those  revenues,  including 
revenues  that  will  be  available  from 
mothballing  the  Yuma  desalter,  should 
be  projected. 

Response:  In  the  Ratesetting  PRS, 
nonfirm  sales  are  projected  based  on  a 
historical  average  of  revenue  earned 
from  nonfirm  sales.  Currently,  Western 
is  unsure  how  the  mothballing  of  the 
Yuma  desalter  will  impact  revenues, 
energy,  and  transmission.  Future 
decisions  will  be  reflected  in  future  rate 
actions. 

Comment:  Customers  would  be  better 
served  if  the  P-DP  contracts  were 
amended  to  provide  an  option  to  the 
contractors  for  Western  to  purchase 
firming  energy  on  the  contractor’s 
behalf,  or  for  Western  to  provide  only 
the  energy  generated  by  the  P-DP  project 
itself. 

Response:  The  Phoenix  Area  is 
receptive  to  meeting  with  the  customers 
to  discuss  possible  options.  Western 
believes,  however,  that  any  course  of 
action  chosen  should  be  in  the  best 
interest  of  all  parties  and  should  be  as 
easy  to  implement  as  possible  in  order 
to  minimize  the  costs  of  administration. 
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Working  Committee 

Comment:  Western  should  cooperate 
in  the  formation  of  a  process  to  allow 
customer  review  and  input  to  Western’s 
work  plans  projected  5  to  10  years  in  the 
future  for  O&M,  replacements,  and 
additions  at  an  early  enough  stage  of  the 
planning  cycle  to  have  an  impact.  The 
creation  of  an  Engineering  and 
Oversight  Committee  would  provide  for 
a  safeguard  against  overcollection, 
inflat^  estimates  of  projected 
expenditures,  an  organized  dialogue 
with  its  customers,  and  prevent  the 
reoccurrence  of  past  overspending  in 
the  future. 

Comment:  Western  should  support  a 
customer  and  agency  working 
committee.  Included  in  the  working 
committee  should  be  objectives  and 
criteria  that  relate  to  balancing  the  goal 
of  safe  and  reliable  operations  with  the 
goal  of  cost  containment  and  other 
economic  efficiencies.  A  year  ago,  the 
Arizona  Power  Authority  endorsed  a 
proposal  to  create  and  empower  a  P-DP 
Engineering  and  Oversight  Committee 
as  the  structure  and  process  for  working 
toward  price  stability.  Since  then,  with 
customer  involvement.  Western  has 
started  two  programs  that  provide 
promise  for  working  toward  the  price 
stability  goal — the  Engineering  Ten-Year 
Plan  and  the  transmission  planning 
system. 

Western  should  continue  the 
formalization  of  an  engineering  10-year 
planning  process  involving  the  P-DP 
customers  as  initiated  by  Western 
during  the  spring  of  1993. 

Response:  Western  supports  some 
type  of  a  customer  and  agency 
operational  working  committee. 

VVestem  is  committed  to  working 
closely  with  the  customers  in  the 
development  of  a  customer/agency 
operational  working  committee  end  has, 
in  fact,  initiated  a  procedure  for 
allowing  its  customers  more  advance 
input  into  the  planning  process. 

Western  has  asked  the  customers  for 
their  help  in  developing  a  current 
Engineering  Ten-Year  Plan.  This  has 
allowed  Western  to  organize  dialogue 
with  the  customers  and  has  allow^  the 
customers  to  provide  input  on  future 
construction  activities.  Western  is 
currently  working  with  the  customers  to 
design  criteria  that  will  balance  the  goal 
of  safe  and  reliable  operations  with  the 
goal  of  cost  containment.  Improved 
efficiencies  will  be  a  result  of  including 
the  customers  in  the  engineering  10-year 
planning  process.  Further,  Western 
believes  that  the  participation  of  the 
customers  in  developing  the 
Engineering  Ten-Year  Plan  and 
transmission  planning  system,  also 


referred  to  as  the  joint-use  transmission 
system,  is  just  the  beginning  of 
involvement  and  partnerships  Western 
is  hoping  to  achieve  with  its  customers. 

Economic  Issues 

Comment:  Western  should  consider 
emergency  cost-cutting  measures  to  help 
Arizona  customers  and  small  utilities 
through  these  economic  times. 

Comment:  Western  should  consider 
the  plight  of  irrigation  customers  when 
they  pass  the  rate  increase  costs  on  to 
them. 

Comment:  At  this  time,  the  cost  of 
signiHcant  replacements  and  additions 
on  the  P-DP  cause  tremendous  strain  on 
Buckeye  and  its  customers. 

Comment:  Western  should  consider 
the  effects  of  the  rate  increases  on  the 
agricultural  economy  in  Arizona. 

Comment:  Western  should  postpone 
the  implementation  of  the  rate  increase. 

Comment:  Western’s  PAO  must  begin 
to  recognize  its  responsibilities  to 
consumers  of  Arizona,  California,  and 
Nevada  and  must  not  forget  its  mission 
is  to  market  and  deliver  low  cost 
Federal  hydropower  to  preference 
customers. 

Comment:  There  is  concern  about  the 
cost  increases  in  transmission’s  O&M, 
replacements,  and  additions  that  are 
substantially  greater  than  the  rate  of 
inflation.  Bas^  on  decisions  that  have 
been  made.  Western  should  request 
establishing  and  empowering  a  process 
for  control  of  such  costs  in  the  hiture. 

Comment:  It  is  requested  that  Western 
consider  every  possible  alternative 
which  will  reduce  the  need  for  such 
significant  rate  increases. 

Response:  Western  has  reviewed  its 
O&M  and  replacement  costs  and 
believes  that  the  costs  have  been 
justihed.  While  Western  is  sympathetic 
to  the  current  financial  plight  of  a 
number  of  the  customers  with  large 
agricultural  loads.  Western  and  the 
Bureau  believe  the  replacement  and 
addition  costs  cannot  be  deferred  to  a 
later  date  without  jeopardizing  safety 
and  reliability.  Western  realizes  that 
replacements  and  additions  exceed  the 
rate  of  inflation.  However,  Western 
cannot  allow  the  Parker-Davis  facilities 
to  deteriorate  to  a  point  where  safe  and 
continued  operation  to  all  customers  is 
jeopardized.  Western  is  continuing  to 
look  at  both  its  O&M  and  construction 
plans  to  determine  what,  if  any, 
expenditures  can  be  avoided  or  delayed, 
without  sacrificing  service  to  its 
customers. 

Western  believes  the  mission  to 
market  and  deliver  low-cost  Federal 
hydropower  to  all  customers  has  not 
b^n  neglected.  Western  is  committed  to 
work  with  its  customers  to  ensure  that 


all  entities  are  satisfied  regarding  the 
O&M  and  replacement  expenditures. 
Western,  along  with  the  customers,  will 
continue  to  review  and  revise  O&M  and 
replacement  costs  which  will  meet  the 
needs  of  the  customers  and  the  needs  of 
the  P-DP  system. 

General  Rate  Issues 

Comment:  To  date,  much  of  the 
fiiistration  of  the  customers  with 
Western’s  ratesetting  process  results 
from  not  understanding  Western’s 
numbers,  or  where  they  come  firom,  or 
the  inconsistent  sources  used  during  the 
process. 

Response:  The  numbers  used  in  the 
PRS  are  consistent  with  the  Engineering 
Ten-Year  Plan  and  with  the  FY  1993 
budget.  Western  hopes  that  involving 
the  customers  in  the  engineering  10-year 
planning  process  will  result  in  a  better 
understanding  of  how  the  numbers  used 
in  the  PRS  are  derived. 

Comment:  Western  should  use  the 
current  budget  in  the  current  PRS,  and 
use  the  Engineering  Ten-Year  Plan  in 
future  PRSs. 

Comment:  The  FY  1992  Engineering 
Ten-Year  Plan  Western  is  using 
significantly  overstated  Parker-Davis 
expenditures  for  FY  1993  and  FY  1994, 
blessed  with  the  hindsight  of  an  actual 
1993  budget  and  a  requested  FY  1994 
budget.  The  rates  should  reflect  these 
later  realities. 

Response:  Western  chose  to  use  the 
Engineering  Ten-Year  Plan  in  the 
Ratesetting  PRS  because  it  was  the  best 
information  available  at  the  time. 
However,  the  PRS  relies  on  several 
pieces  of  data.  For  instance,  during  the 
cost  evaluation  period,  the  replacements 
and  additions  from  tlie  Engineering  Ten- 
Year  Plan  were  all  in  the  FY  1993 
congressionally  approved  budget.  The 
Engineering  Ten- Year  Plan  varies  from 
the  FY  1993  congressionally  approved 
budget  in  timing  of  completion  of 
projects  and  amounts  to  be  spent  in  FY 
1994-98.  Western  is  currently  meeting 
with  the  customers  to  develop  a  revis^ 
Engineering  Ten- Year  Plan  in  the  future 
that  will  incorporate  customer  input. 
Western  plans  on  using  the  Engineering 
Ten-Year  Plan  as  a  tool  in  developing 
the  budgets  so  that,  in  the  future,  the 
PRS  will  be  based  on  budget  documents 
founded  in  the  Engineering  Ten-Year 
Plan. 

Comment:  Clearly  the  use  of  the 
Engineering  Ten-Year  Plan  is  a 
deviation  firom  the  requirements  of  DOE 
Order  No.  RA  6120.2.  It  is  for  the  simple 
reason  that  it  does  not,  and  indeed  is 
not  necessarily  intended  to,  reflect  only  ' 
investment  costs  “for  which  Congress 
has  appropriated  funds  for  construction 
and  which  will  be  in  service  within  the 
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cost  evaluation  period.”  (DOE  Order  No. 
RA  6120,  paragraph  10  k)  As  such  a 
deviation,  its  use  will  be  required  to  be 
accompanied  by  a  statement  disclosing 
and  justifying  the  deviation.  (DOE  Order 
No.  RA  6120.2,  paragraph  13.)  Such 
justification  must  be  included  in  the 
transmittal  memorandum  from  the 
Secretary  to  FERC  or  in  a  footnote  to  the 
reports  that  accompany  such 
transmittal. 

Response:  All  of  the  investments  in 
the  Ratesetting  PRS  are  authorized 
power  system  facilities  for  which 
Congress  has  appropriated  funds  for  FY 
1993  construction,  and  which  will  be  in 
service  within  the  cost  evaluation 
period.  Therefore,  Western  believes  it 
has  complied  with  EXDE  Order  No.  RA 
6120.2.  The  Engineering  Ten-Year  Plan 
was  used  to  determine  if  the 
investments  in  the  FY  1993  Budget  were 
still  planned  to  be  in  service  within  the 
cost  evaluation  period.  The  Engineering 
Ten-Year  Plan  was  a  better  source  of 
data  to  use  in  terms  of  timing  of 
completion  of  construction  activities 
and  the  dollars  that  will  be  spient  in 
years  1994-98.  The  appropriated  budget 
amounts  for  FY  1993  were  chauiged  only 
to  match  the  most  current  budget 
information.  Western  believes  that  the 
Engineering  Ten-Year  Plan  was  the  best 
data  available  at  the  time. 

Comment:  Reclamation  should 
increase  the  rate  for  project  use. 

Response:  Reclamation  is  currently 
reviewing  the  accuracy  of  the  project 
use  rates.  If  it  is  determined  that  the 
project  use  rates  require  adjustment. 
Reclamation  will  take  the  necessary 
steps  to  implement  a  change  in  these 
rates.  The  resulting  change,  if  any,  will 
be  reflected  in  a  future  PRS  conducted 
by  Western. 

Comment:  Western  continues  to  be 
out  of  compliance  with  DOE  Order  No. 
RA  6120.2  which  requires  audits  at  least 
once  every  2  years. 

Response:  Western  is  in  compliance 
with  DOE  Order  No.  RA  6120.2  in  that 
it  has  annual  audits.  Western  has  either 
had  an  emnual  consoUdated  Western- 
wide  audit  or  project-specific  audit 
which  both  meet  the  criteria  of  DOE 
Order  No.  RA  6120.2.  Currently,  P^DP 
is  undergoing  a  project-specific  audit. 

Comment:  There  is  concern  in 
justifying  this  rate  increase  in  light  of 
WAPA’s  own  admission  that  the 
existing  rate  is  adequate  to  fully  recover 
costs  and  meet  repayment  requirements 
for  at  least  the  next  5  years.  The  pinch- 
point  methodology  used  in  the  PRS  for 
determining  the  rates  is  doing  the 
customers  a  disservice. 

Comment:  The  establishment  of  the 
current  rate  based  upon  anticipated 


revenue  requirements  in  FY  2047  is 
unreasonable. 

Response:  P-DP’s  PRSs  are  required 
to  repay  each  dollar  of  investment  with 
interest  within  a  period  not  to  exceed  50 
years.  The  use  of  the  pinch-point 
methodology  and  the  longstanding 
practice  of  repaying  investment  with 
interest  within  50  years  are  justified  and 
identified  in  DOE  Order  No.  RA  6120.2. 
Section  12  of  the  Order  describes  the 
guidelines  for  the  cost  recovery  critwia 
which  is  what  the  pinch-point 
methodology  accomplishes.  The  pinch- 
point  in  the  Ratesetting  PRS  is  FY  2047. 
This  pinch-point  is  due  to  a  required 
payment  needed  to  fully  repjay  an 
investment  within  a  50-year  period. 

Comment:  There  is  disagreement  with 
Western’s  classification  process  for 
capitalizing  versus  expensing.  O&M 
expense  costs  should  be  classified  as  a 
capital  cost  and  amortized  over  the 
expected  service  life  of  the  facility 
involved.  Specifically,  vehicle 
expenditures  were  classified  as  expense 
rather  than  capitalized. 

Response:  Vehicle  expenditures  were 
expensed  rather  than  capitalized  and  it 
is  Western’s  policy  to  expense  minor 
replacements  ($5,000  or  less)  and 
capitalize  major  replacements  (over 
$5,000).  However,  the  particular  budget 
document  that  is  being  questioned 
contains  a  significant  number  of  (i) 
expendable  communication  items  and 
(ii)  electrical  test  equipment,  in  addition 
to  several  vehicles.  The  service  lives  of 
the  communication  items  and  test 
equipment  is  sufficiently  short  enough 
to  justify  expensing  the  costs  of  said 
equipment.  Due  to  the  fact  that  only  a 
small  portion  of  the  costs  of  the  budget 
document  were  related  to  the  purchase 
of  vehicles,  a  decision  was  made  to 
expense  the  entire  budgeted  amount. 

Comment:  Customer  feels  Western 
should  withdraw  its  proposal  regarding 
the  expansion  of  its  area  load  control 
boundaries  to  the  Basic  Substation. 

They  feel  Western  has  no  justification 
for  this  proposal  and  there  are  no 
benefits. 

Response:  Western  does  not  believe 
this  comment  pertains  to,  or  has  any 
impact  on,  the  P-DP  provisional  rates. 
However,  Western  has  withdrawn  the 
proposal  to  expand  Western’s  load 
control  boundaries  to  Basic  Substation. 

Comment:  Western  is  accelerating 
repayments  to  periods  far  shorter  than 
the  average  or  expected  service  life  of 
the  facilities  involved.  Capital 
investments  are  being  amortized  over 
unduly  short j^riods. 

Response:  The  PRS  program  is 
designed  to  solve  at  the  lowest  rate 
possible  that  is  consistent  with  sound 
business  principles.  The  PRS  program  is 


designed  to  calculate  a  rate  over  a  50- 
year  period.  However,  the  program  will 
repay  investment  in  a  shorter  period  of 
time  to  minimize  interest  expense, 
providing  revenue  is  available  to 
accomplish  this.  If  capital  investment 
repayment  was  deferred,  then  interest 
expense  would  increase,  which  could 
result  in  a  higher  rate. 

Comment:  P-DP  has  an  additional  30 
MW  of  firm  capacity  because  Hoover  is 
providing  the  P-DP  spiivning  reserves. 
However,  Western  should  not  transfer 
revenue  to  the  Hoover  project  with 
regard  to  spinning  reserves. 

Response:  Western  has  researched 
this  matter  thoroughly  and  can  find  no 
evidence  that  Hoover  is  providing 
spinning  reserves  to  the  P-DP.  Although 
the  Consolidated  Marketing  Plan 
anticipated  that  an  additional  30  MW  of 
P-DP  capacity  would  be  available  for 
sale  as  a  result  of  consolidated 
operations  within  the  Boulder  City  Area 
(now  the  Phoenix  Area),  spirming 
reserve  requirements  have  not  changed. 
The  PAO  operations  department,  in 
conjunction  with  a  consultant  on  loan 
from  MWD,  is  continuing  to  investigate 
this  issue.  Any  identified  benefits  to  the 
P-DP  will  be  reflected  in  future  PRSs. 

Comment:  Customer  objects  to  the 
continuance  of  Western’s  1989  decision 
to  change  the  costs  for  using  the  Hoover- 
Basic  and  Hoover-Mead-Basic 
transmission  lines  and  Basic  Substation 
from  a  facilities  use  charge  to  the 
postage-stamp  rate  for  the  entire  P-DP 
transmission  system. 

Western  should  revise  its  proposed  P- 
DP  rate  adjustments  in  a  manner  that 
restores  the  Hoover-Basic  Euid  Hoover- 
Mead-Basic  transmission  lines  and  the 
Basic  Substation  to  a  facilities  use 
charge  which  covers  the  actual  costs 
associated  with  use  of  these  facilities. 

Response:  Western  does  not  believe 
that  this  comment  pertains  to  or  impacts 
the  P-DP  provisional  rates. 

Comment:  The  customers  are 
concerned  that  they  may  be  paying 
twice  for  the  same  service  since  Mead 
is  already  part  of  the  P-DP.  Western  is 
already  charging  Edison  $0.624/kW/year 
for  use  of  the  substation  under  their 
existing  agreement. 

Response:  Western  has  reviewed  the 
provisions  concerning  the  Mead 
facilities  charges  in  the  P-DP 
transmission  agreements  and  has 
determined  that  there  is  no  double 
accounting  to  the  customers  for  the 
same  capital  facilities.  In  determining 
Mead  facilities  charges  to  Parker-Davis 
transmission  customers,  the  costs  of  the 
Mead  facilities,  replacements,  and  O&M 
expenses  are  first  allocated  to  the  P-DP 
based  upon  the  number  of  functions 
used.  This  allocation  is  further  allocated 
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based  upon  the  transmission  capacity  as 
stated  in  the  contracts. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  42  U.S.C.  4321  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1500-1508);  and  DOE 
NEPA  Regulations  (10  CFR  Part  1021), 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 
preparation  of  the  environmental 
assessment  or  EIS.  ^ 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Availability  of  Information 

Information  regarding  these  P-DP  rate 
adjustments,  including  PRSs, 
comments,  letters,  memorandums,  and 
other  supporting  material  made  or  kept 
by  Western  for  the  purpose  of 
developing  the  P-DP  power  rates,  is 
available  for  public  review  in  the 
Phoenix  Area  Office,  Western  Area 
Power  Administration,  Office  of  the 
Assistant  Area  Manager  for  Power 
Marketing,  615  South  43rd  Avenue, 
Phoenix,  Arizona  85009-5313;  Western 
Area  Power  Administration,  Division  of 
Marketing  and  Rates,  1627  Cole 
Boulevard,  Golden,  Colorado  80401- 
3398;  and  Western  Area  Power 
Administration,  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
Room  8G-061,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Submission  to  Federal  Energy 
Hegulatory  Commission 

The  P-DP  rates  herein  confirmed, 
approved,  and  placed  into  effect  on  an 
interim  basis,  together  with  supporting 
documents,  will  be  submitted  to  FERC 
for  confirmation  and  approval  on  a  final 
basis.  Western  understands  that  the 
effective  date  is  less  than  30  days  after 
the  Deputy  Secretary  places  the 
provisional  rates  into  effect  on  an 
interim  basis.  A  waiver  of  §  903.21(b) 
was  requested  to  avoid  financial 
difficulties,  and  I  concur  in  that  waiver. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
February  1, 1994,  P-DP  Rate  Schedules 


PD-F4  for  firm  power,  PD-FT4  for  firm 
transmission,  PD-NFT4  for  nonfirm 
transmission,  and  PD-FCT4  for  firm 
transmission  service  for  SLCA/IP,  The 
P-DP  rate  schedules  shall  remain  in 
effect  on  an  interim  basis,  pending 
FERC  confirmation  and  approval  of 
them  or  substitute  rates  on  a  final  basis, 
through  January  31, 1999  of  until 
superseded. 

Issued  in  Washington,  DC,  January  6, 1994. 
WUliam  H.  White, 

Deputy  Secretary. 

Rate  Schedule  INT-FTl 

United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  Schedule  of  Rates  for 
Firm  Transmission  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
August  1, 1993. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  begirming  on  or  after 
October  1, 1995,  and  will  remain  in 
effect  through  July  31, 1998,  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project. 

Applicable 

To  firm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project  (AC 
Intertie)  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  on  a 
bidirectional  basis,  less  losses,  to  points 
of  delivery  on  the  AC  Intertie  system 
specified  in  the  service  contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Rate 

Step  One:  Firm  Transmission  Service 
Charge:  $4.46  per  kilowatt  per  year  for 
each  kilowatt  delivered  at  the  point  of 
delivery,  as  established  by  contract: 
payable  monthly  at  the  rate  of  $0,372 
per  kilowatt. 

Step  Two:  Firm  Transmission  Service 
Charge:  $8.01  per  kilowatt  per  year  for 
each  kilowatt  delivered  at  the  point  of 
delivery,  as  established  by  contract: 
payable  monthly  at  the  rate  of  $0.6675 
per  kilowatt. 


Adjustments 
For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amperes  at 
points  of  delivery,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  capacity  and  energy  under 
this  rate  schedule  shall  be  supplied  by 
the  customer  in  accordance  with  the 
service  contract. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligation, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

Rate  Schedule  INT-NFTl 

United  States  Department  of  Energy, 
Western  Area  Power  Administration; 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project 

Schedule  of  Rates  for  Nonfirm 
Transmission  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
August  1, 1993. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1995,  and  will  remain  in 
effect  through  July  31, 1998,  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project. 

Applicable 

To  nonfirm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project  (AC 
Intertie)  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  on  a 
bidirectional  basis,  less  losses,  to  points 
of  delivery  on  the  AC  Intertie  system 
established  by  contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Rate 

Step  One:  Nonfirm  Transmission 
Service  Charge:  1.00  mills  per 
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kilowatthour  of  the  scheduled  or 
delivered  kilowatthours  at  the  point  of 
delivery,  established  by  contract: 
payable  monthly. 

Step  Two:  Nonfirm  Transmission 
Service  Charge:  1.52  mills  per 
kilowatthour  of  the  scheduled  or 
delivered  kilowatthours  at  the  point  of 
delivery,  established  by  contract: 
payable  monthly. 

Adjustments 
For  Reactive  Power 
None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amperes  at 
points  of  delivery,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  capacity  and  energy  under 
this  rate  schedule  shall  be  supplied  by 
the  customer  in  accordance  with  the 
service  contract. 

IFR  Doc.  94-2730  Filed  2-4-94;  8:45  am] 
BILUNQ  CODE  MSO-OI-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4834-7] 

Notification  of  Request  for  Research 
Assistance;  Program  Developn^t  and 
Evaluation  Environmental  Monitoring 
a~nd  Assessment  Program  Estuaries— 
Louisianian  and  West  Indian  Provinces 

AGENCY:  Environmental  Protection 
Agency,  Environmental  Research 
Laboratory,  Gulf  Breeze,  Florida. 

ACTION:  Notification  of  Request  for 
Research  Assistance. 

SUMMARY:  The  EMAP-Estuaries  (EMAP- 
E)  research  program  develops  strategies 
to  define  its  monitoring  program, 
interpret  results,  and  extrapolate  the 
findings  of  the  experimental  monitoring 
systems  to  different  time  and  spatial 
scales  as  well  as  various  pollutant/ 
environmental  scenarios.  Assistance  is 
requested  of  cooperating  institutions  to 
develop  indices  of  estuarine  condition 
and  evaluate  effectiveness  of  the 
imposed  sampling  and  processing 
regimes.  Each  area  of  cooperation  also 
presents  additional  research 
possibilities  that  extend  beyond  the 
basic  EMAP  concept. 

Areas  of  Research:  (One  cooperative 
agreement  is  expected  to  be  awarded 
for  each  area.) 

— Validation  of  the  EMAP  Benthic  Index 
and  joint  development  of  alternate 


benthic  indices  for  the  Louisianian 
Province  (LP).  The  goal  is  to  further 
develop  the  relationship  between 
abiotic  and  biotic  benthic  factors.  This 
research  incorporates  the  collection  of 
biotic  and  abiotic  data  on  benthic 
samples  (i.e.,  sediment  toxicity, 
abundance  and  diversity  of 
organisms,  silt/clay  content)  firom 
each  EMAP-LP  site  and  correlation  of 
the  information  with  other  field  data 
collected. 

— Evaluation  of  levels  of  contaminants 
in  sediments  and  fish  tissue  to 
determine  nominal  and  subnominal 
levels  of  contamination  and 
identification  of  which  contaminant  is 
most  prevalent  and  of  most  ecological 
concern,  and  adjustments  of  raw 
concentration  based  on  environmental 
condition.  The  joint  development  of 
an  index  of  contaminant  stress  is 
strongly  desired.  This  extends  to  both 
organismal  and  system-level 
assessments. 

— Joint  development  of  an  index  of  the 
trophic  state  of  estuarine  systems. 

This  includes  the  selection  of 
parameters  to  be  measured  (e.g., 
nutrient  levels,  productivity,  stable 
isotope  ratios)  and  the  development  of 
protocols  for  sample  collection  and 
analysis. 

SUPPLEMENTARY  INFORMATION: 
Cooperative  agreements  are  intended  to 
promote  collaborative  interaction  with 
EPA  researchers.  Selectees  will  be 
expected  to  collaborate  with  EMAP 
personnel  and  other  EMAP  researchers 
in  their  areas  of  research.  The  ongoing 
research  may  require  the  combination  of 
all  analytical  results  towards  the 
development  of  new  condition  indices. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janis  Kurtz,  U.S.  EPA,  ERL/Gulf  Breeze, 
1  Sabine  Island  Drive,  Gulf  Breeze,  FL 
32561.  Proposals  should  be  postmarked 
by  February  28, 1994. 

Dated:  January  31, 1994. 

Carl  Gerber, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

IFR  Doc.  94-2705  Filed  2^-94;  8:45  am] 
BILUNQ  CODE  656»-50-P 

IFRL-4834-8] 

Notice  of  Open  Meeting  of  the 
Superfund  Evaluation  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  PL  92463  (the  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  on  February  11, 

1994  of  the  Supm^md  Evaluation 
Committee.  The  Superfund  Evaluation 


Committee  is  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The 
Subcommittee  will  offer  comments  on 
the  proposed  Supierfund  legislation  and 
discuss  its  role  in  the  reauthorization 
process.  The  meeting  will  take  place  at 
the  Hyatt  Regency  Hotel  (2799  Jefferson 
Davis  Highway,  (Crystal  City)  Arlington, 
Virginia)  from  1:00-5:00  p.m.  Interested 
parties  may  call  the  RCRA/Superfund 
Hotline  at  1-800-424-9346,  703-920- 
9810,  or  1-800-486-3323  (TDD)  for 
copies  of  the  materials  EPA  is  providing 
to  the  Committee. 

The  Deputy  Administrator  of  the  EPA 
has  called  this  emergency  meeting  on 
short  notice  to  solicit  timely  input  from 
Committee  members.  Written  comments 
of  preferably  not  more  than  25  pages  (at 
least  25  copies)  may  be  provided  to  the 
committee  up  until  the  meeting.  Those 
interested  in  attending  must  contact 
Abby  Pimie  (U.S.  EPA  401  M  Street, 
SW.,  Washington,  DC  20460,  mail  code, 
1601  or  phone,  202-260-7567,  or  fax, 
202-260-3682. 

Dated:  February  1, 1994. 

Abby  J.  Pimie, 

NACEPT  Designated  Federal  Official. 

[FR  Doc.  94-2697  Filed  2-4-94;  8:45  am] 
BILLING  CODE  6S60-60-M 

IFRL-^t834-6] 

Revision  of  the  Kansas  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program  To 
Authorize  the  Issuance  of  General 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Approval  of  the 
NPDES  General  Permits  Program  of  the 
State  of  Kansas. 

SUMMARY:  On  November  24, 1993,  the 
Regional  Administrator  for  the  EPA, 
Region  VII,  approved  the  State  of 
Kansas’  NPDES  General  Permits 
Program.  This  action  authorizes  the 
State  of  Kansas  to  issue  general  permits 
in  lieu  of  individual  NPDES  permits. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  C.  Toensing,  Chief,  Permits/ 
Compliance  Section,  Water  Compliance 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
(913)  551-7034. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
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permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  contain 
the  same  types  of  wastes,  require  the 
same  effluent  limitations  or  operating 
conditions,  require  similar  monitoring, 
and  are  appropriately  controlled  under 
a  general  permit  rather  than  individual 
permits. 

Kansas  was  authorized  to  administer 
the  NPDES  Permit  Program  in  1974.  As 
previously  approved,  the  State’s 
program  did  not  include  provisions  for 
the  issuance  of  general  permits.  There 
are  several  categories  of  discharges 
which  could  appropriately  be  regulated 
by  general  permits  in  Kansas,  including 
storm  water.  Therefore,  the  Kansas 
Department  of  Health  and  Environment 
requested  a  revision  of  its  NPDES 
program  to  provide  for  issuance  of 
general  permits. 

Each  general  permit  will  be  subject  to 
EPA  review  as  provided  by  40  CFR 
123.44.  Public  notice  and  opportunity  to 
request  a  hearing  is  also  provided  or 
each  general  permit. 

II.  Discussion 

The  State  of  Kansas  submitted,  in 
support  of  its  request,  a  Program 
Description  and  revised  NPDES 
Memorandum  of  Agreement  between 
EPA  and  the  State,  as  well  as  copies  of 
relevant  statutes  and  regulations.  The 
State  also  submitted  a  statement  by  the 
Attorney  General  certifying,  with 
appropriate  citations  to  the  statues  and 
regulations,  that  the  State  has  adequate 
legal  authority  to  administer  a  general 
permit  program  consistent  with  the 


applicable  federal  regulations.  Based 
upon  Kansas’  submission  and  its 
experience  in  administering  an 
approved  NPDES  program,  EPA  has 
concluded  that  the  State  will  have  the 
necessary  approved  procedures  and 
resources  to  administer  the  general 
permits  program. 

Under  40  CFR  123.62,  NPDES 
program  revisions  are  either  substantial 
(requiring  publication  of  proposed 
program  approval  in  the  Federal 
Register  for  public  comment)  or  non- 
substantial  (where  approval  may  be 
granted  by  letter  from  EPA  to  the  State). 
EPA  has  determined  that  assumption  by 
Kansas  of  general  permit  authority  is  a 
non-substantial  revision  of  its  NPDES 
program.  EPA  has  generally  viewed 
approval  of  such  authority  as  non- 
substantial  because  it  does  not  alter  the 
substantive  obligations  of  any 
discharger  under  the  State  program,  but 
merely  simplifies  the  procedures  by 
which  permits  are  issued  to  a  number  of 
similar  point  sources. 

Moreover,  under  the  approved 
program,  the  State  retains  authority  to 
issue  individual  permits  where 
appropriate,  and  any  person  may 
request  the  State  to  issue  an  individual 
permit  to  a  discharger  otherwise  eligible 
for  general  permit  coverage.  While  not 
required  under  40  CFR  123.62,  EPA  is 
publishing  notice  of  this  approval  action 
to  keep  the  public  informed  of  the  status 
of  its  general  permit  program  approvals. 


State  NPDES  Program  Status 

(12/30/93) 


III.  Federal  Register  Notice  of  Approval 
of  State  NPDES  Program  or 
Modifrcations. 

The  following  table  provides  the 
public  with  an  up-to-date  list  of  the 
status  of  State  NPDES  permitting 
authority  throughout  the  country. 
Today’s  Federal  Register  notice  is  to 
announce  the  approval  of  Kansas’ 
authority  to  issue  general  permits. 

rv.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  Section  8(b)  of  that  Order. 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  I  certify  that  this  State  General 
Permit  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Approval  of 
the  Kansas  NPDES  State  General  Permit 
Program  establishes  no  new  substantive 
requirements,  nor  does  it  alter  the 
regulatory  control  over  any  industrial 
category.  Approval  of  the  Kansas 
NPDES  State  General  Permit  Program 
merely  provides  a  simplified 
administrative  process. 

Dated:  December  20, 1993. 

William  W.  Rice, 

Acting  Begional  Administrator,  Region  VII. 


Approved  State 
NPDES  permit 
program 

Approved  to  regu¬ 
late  federal  facili¬ 
ties 

Approved  State 
pretreatment  pro¬ 
gram 

Approved  general 
permits  program 

Alabama . . 

10/19/79 

10/19/79 

10/19/79 

06/26/91 

Arkansas . 

11/01/86 

11/01/86 

11/01/86 

11/01/86 

California . 

05/14/73 

05/05/78 

09/22/89 

09/22/89 

Colorado  . 

03/27/75 

03/04/83 

Connecticut . 

09/26/73 

01/09/89 

06/03/81 

03/10/92 

Delaware . 

04/01/74 

10/23/92 

Georgia . 

06/28/74 

12/08/80 

03/12/81 

01/28/91 

Hawaii  . 

11/28/74 

06/01/79 

08/12/83 

09/30/91 

Illinois . 

10/23/77 

09/20/79 

01/04/84 

Irxliana  . 

01/01/75 

12/09/78 

ad/n2/ai 

Iowa  . 

08/10/78 

08/10/78 

06/03/81 

08/12/92 

Kansas  . 

06/28/74 

08/28/85 

11/24/P3 

Kentucky  . 

09/30/83 

09/30/83 

09/30/83 

09/30/83 

Maryland  . 

09/05/74 

11/10/87 

09/30/85 

09/30/91 

Michigan . 

10/17/73 

12/09/78 

04/16/85 

11/29/93 

Minnesota  . . . . . 

06/30/74 

12/09/78 

07/16/79 

12/15/87 

Mississippi . 

05/01/74 

01/28/83 

05/13/82 

09/27/91 

Missouri . 

10/30/74 

06/26/79 

06/03/81 

12/12/85 

Montana . 

06/10/74 

06/23/81 

04/20/83 

Nebraska . 

06/12/74 

11/02/79 

09/07/84 

07/20/89 

Nevada  . 

09/19/75 

08/31/78 

07/27/02 

New  Jersey . 

04/13/82 

04/13/82 

04/13/82 

04/13/82 
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State  NPDES  Program  Status— Continued 

[12/30/93] 


Approved  State 
NPDES  permit 
program 

Approved  to  regu¬ 
late  federal  facili¬ 
ties 

10/28/75 

06/13/80 

10/19/75 

09/28/84 

06/13/75 

01/22/90 

03/11/74 

01/28/83 

09/26/73 

03/02/79 

06/30/78 

06/30/78 

09/17/84 

09/17/84 

06/10/75 

09/26/80 

12/30/93 

12/30/93 

12/28/77 

09/30/86 

07/07/87 

07/07/87 

03/11/74 

06/30/76 

03/31/75 

02/09/82 

11/14/73 

05/10/82 

05/10/82 

02/04/74 

11/26/79 

01/30/75 

05/18/81 

Approved  State 
pretreatment  pro¬ 
gram 


07/27/83 

03/12/81 


09/17/84 

04/09/82 

12/30/93 

08/10/83 

07/07/87 

03/16/82 


Approved  general 
permits  program 


10/15/92 
09/06/91 
01/22/90 
08/17/92 
02/23/82 
08/02/91 
09/17/84 
09/03/92 
’  12/30/93 
04/18/91 
07/07/87 
08/26/93 


05/20/91 
09/26/89 
05/10/82 
12/19/86 
,  09/24/91 


[FR  Doc.  94-2696  Filed  2--1-94:  8:45  am] 
BILUNO  CODE  6560-50-M 

FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Home  Mortgage  Disclosure  Act; 

Census  Data  for  Disclosure 
Statements  and  Aggregate  MSA 
Reports 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  announces  the  availability  for 
purchase  of  census  data  that  the  FFIEC 
will  use  in  preparing  the  Home 
Mortgage  Disclosure  Act  (HMDA) 
individual  disclosure  statements  and 
aggregate  reports  for  calendar  year  1994. 
The  FFIEC’s  1994  census  data  file, 
which  reflects  data  from  the  Bureau  of 
the  Census’s  1990  decennial  Census  of 
Population  and  Housing,  includes 
information  on  the  population,  income, 
and  housing  characteristics  of  census 
tracts  that  fall  within  the  geographic 
boundaries  of  metropolitan  statistical 
areas  (MSAs)  that  were  established  by 
the  Office  of  Management  and  Budget 
(OMB)  in  its  announcement  of  June  30, 
1993.  These  census  data  are  used  by  the 
FFIEC  to  prepare  tables  for  individual 
disclosure  statements  relating  to  the 
disposition  of  mortgage  loan 
applications  based  on  the  characteristics 
(racial  composition,  income 


characteristics,  and  income  and  racial 
composition)  of  the  census  tracts  to 
which  the  loan  applications  relate.  The 
census  data  also  are  used  to  prepare  two 
tables  in  the  aggregate  reports.  Lending 
institutions  covert  by  HMDA  do  not 
need  the  FFIEC’s  census  data  file  to 
prepare  their  loan  register  data 
submissions,  but  institutions  may  find 
the  census  data  useful  for  conducting 
analyses  of  their  institution’s  lending 
activity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  B.  Canner,  Senior  Economist, 
202/452-2910,  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The  Home 
Mortgage  Disclosure  Act  requires 
lending  institutions  located  in 
metropolitan  areas  to  report  annually 
information  on  the  geographic 
distribution  of  their  home  purchase  and 
home  improvement  loans,  and  also  to 
provide  certain  information  about  loan 
applicants  and  borrowers.  Covered 
lenders  submit  a  loan  application 
register  to  their  supervisory  agency  (the 
Federal  Reserve,  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  the  Office  of  the 
Comptroller  of  the  Currency,  the 
National  Credit  Union  Administration, 
or  the  Department  of  Housing  and 
Urban  Development)  on  which  they 
record  the  location  of  the  propierty  to 
which  the  loan  or  application  relates 
(MSA,  state,  county,  and  census  tract) 
for  metropolitan  areas  in  which  they 


have  an  office,  as  well  as  information 
about  the  race  or  national  origin,  sex, 
and  income  of  applicants  and  borrowers 
for  such  applications.  The  Federal 
Reserve  Board,  on  behalf  of  member 
agencies  of  the  Federal  Financial 
Institutions  Examination  Council  and 
HUD,  processes  the  data  and  prepares 
individual  disclosure  statements  for 
reporting  institutions  and  also  prepares 
aggregate  reports  for  all  lenders  in  each 
metropolitan  area.  The  individual 
disclosure  statements  are  made 
available  to  the  public  by  each  covered 
institution  and  by  central  data 
depositories  in  each  MSA;  the  aggregate 
reports  are  available  at  the  central  data 
depositories. 

■The  census  data  now  available  from 
the  FFIEC  are  the  data  that  the  FFIEC 
will  use  to  prepare  Tables  7-1  through 
7-6,  which  are  contained  both  in  the 
individual  disclosure  statements  and  in 
the  aggregate  reports,  and  to  prepare 
Table  9  and  Table  10  of  the  aggregate 
reports.  Lending  institutions  do  not 
need  the  FFIEC’s  census  file  in  order  to 
prepare  their  HMDA-LAR  for 
submission  to  their  supervisory 
agencies,  but  they  may  obtain  the 
census  data  if  they  plan  to  conduct 
statistical  analyses  examining  the 
demographics  of  the  census  tracts  in 
which  they  make  loans. 

Included  in  the  FFIEC’s  1994  census 
file  is  information  on  the  median  family 
income  of  each  census  tract  together 
with  an  estimated  median  family 
income  for  each  MSA.  These  data  were 
obtained  by  the  FFIEC  from  the  1990 
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decennial  Census  of  Population  and 
Housing,  and  reflect  information 
pertaining  to  the  geographic  boundaries 
for  MSAs  that  were  established  by  the 
Office  of  Management  and  Budget  in 
their  June  30, 1993,  announcement  of 
MSA  designations.  One  consequence  of 
these  new  OMB  designations  is  that  the 
median  family  income  estimates  for 
roughly  100  MSAs  will  have  changed  as 
8  reflection  of  the  addition  or  deletion 
of  geographic  areas  to  these  MSAs.  It 
should  be  noted  that  these  revisions  in 
estimates  of  median  family  income  do 
not  reflect  updated  surveys  of 
consumers,  but  rather  the  effects  of  the 
redefinitions  of  MSA  boundaries  by 
OMB. 

The  FFIEC  uses  the  median  family 
income  estimates  contained  in  the 
census  data  file  for  categorizing  census 
tracts  into  one  of  three  income 
categories — low  or  moderate  income, 
middle  income  and  upf)er  income — 
when  the  FFIEC  produces  the  HMDA 
disclosiue  reports.  The  FFIEC  notes  that 
as  a  consequence  of  OMB’s  June  1993 
changes  in  MSA  boundaries — and  the 
resulting  revised  MSA  median  family 
income  estimates — some  census  tracts 
may  no  longer  fall  into  the  income 
category  that  they  were  previously 
assigned  For  example,  some  tracts 
previously  categorized  as  low  or 
moderate  income  may  now  be 
categorized  as  middle  income.  For  the 
most  part  the  changes  are  small,  but  for 
some  MSAs  the  revised  income 
estimates  are  more  significant. 

For  categorizing  applicant  income 
relative  to  the  median  income  for  each 
MSA.  the  FFIEC  uses  estimates  of 
median  family  income  that  are 
published  by  HUD  each  year.  The  HUD 
figures  are  more  current  than  the 
income  data  from  the  Bureau  of  the 
Census.  (A  description  of  the  precise 
methodology  used  by  HUD  to  calculate 
their  estimates  of  current  MSA  median 
family  incomes  can  be  (Stained  from 
the  FFIEC)  The  estimates  of  median 
family  income  that  will  apply  to  the 
categorization  of  the  1994  HMDA  data 
are  not  yet  available  firom  HUD,  and 
thus  are  not  contained  on  the  FFIEC 
data  tape.  The  HUD  figures  will  affect 
Tables  3,  4-1  through  4-6.  5-1  through 
5-6,  6-1  through  6-6,  and  8-1  through 
8-6. 

The  1994  census  data  file  is  available 
for  purchase  on  magnetic  tape  for  $250. 
A  copy  of  the  HMDA  Data  order  form 
can  ^  obtained  from  the  Federal 
Reserve  Board  by  telephoning  the 
Board’s  automated  answering  system  at 
(202)  452-2016,  which  can  provide  the 
order  form  by  mall  or  by  fax 
transmission. 


Dated:  February  1, 1994. 

Joe  M.  Cleaver, 

Executive  Secretoiy,  Federal  Financial 
institutions  Examination  Council. 

IPR  Doc  94-2648  Piled  2-4-94;  8:45  am) 
BILUNG  CODE  SZtO-OI-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0827] 

Notice  of  Proposed  New  Systems  of 
Records 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  new  systems  of 
records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (Privacy  Act),  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  establishing 
two  new  systems  of  records  to  be 
maintained  and  used  by  the  Board’s 
Office  of  the  Inspector  General.  The  two 
systems  are  called  OIG  Investigative 
Records  (BGFRS/OIG-1)  and  OIG 
Personnel  Records  (BGFRS/OIG-2). 
Previously,  information  contained  in  the 
first  sj^em  was  maintained  as  part  of 
the  Board’s  personnel  systems  of 
records.  The  second  system  identified 
above  includes  the  OIG’s  database 
management  and  work  assignment  and 
tracking  sj^em  and  contains  personal 
and  employment  information  on  OIG 
personnel.  Changes  to  that  system  have 
caused  that  system  to  be  sub)ect  to  the 
Privacy  Act. 

DATES:  Comments  on  this  notice  must  be 
submitted  by  March  24, 1994, 
ADDRESSES:  Comments  should  be 
addressed  to  Brent  L  Bowen,  Inspector 
General,  Office  of  the  Inspector  General, 
Mail  Stop  300,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  IXi  20551.  Comments  are 
available  for  public  inspection  at  the 
Board’s  premises  at  the  above  location 
in  Room  MP-500  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Harry  Jorgenson,  Counsel  to  the 
Inspector  General  (202/872-7519),  Office 
of  the  Inspector  General,  Mail  Stop  300, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
SUPPLEMENTARY  MFORMATION;  ’The 
Board’s  Office  of  the  Inspector  General 
(OIG)  performs  its  duties  in  accordance 
with  the  Inspector  General  Act  of  1978, 
as  amended  by  the  Inspector  Genera) 

Act  Amendments  of  1988  (Pub.  L  95- 
452,  as  amended,  5  U.S.C  App.)  (IG 
Act).  The  OIG  is  an  independent  unit 
within  the  Board  which  was  estabHslied 


to  promote  economy,  efficiency,  and 
effectiveness  in  the  administration  of 
Board  programs  and  operations  and  to 
detect  and  prevent  fraud,  waste  and 
abuse  in  such  programs  and  operations. 

The  Board  is  establishing  two  new 
systems  of  records,  pursuant  to  the 
Privacy  Act,  entitled:  (1)  OIG 
Investigative  Records,  and  (2)  OIG 
Personnel  Records.  These  systems  of 
records  are  essential  for  the  Board’s  OIG 
to  perform  the  duties  assigned  to  that 
Office  by  the  IG  Act. 

The  system  called  OIG  Investigative 
Records  (designated  BGFRS/OlG-1 
below)  will  consist  of  files  and  records 
compiled  by  the  OIG  on  Board 
employees  or  other  persons  involved 
with  the  Board’s  programs  or  operations 
who  have  been  or  are  under 
investigation  for  criminal  or  civil  fraud 
and  abuse  related  to  the  Board’s 
programs  or  operations.  The  Board’s 
Inspector  General  has  the  authoritv  to 
conduct  such  an  investigation  under  the 
IG  Act.  These  files  and  records  include 
materials  maintained  in  electronic  and 
hard  copy  form  including  databases  for 
case  tracking,  ’’Hotline”  telephone  call 
logs,  investigator  notes,  case  files,  and 
memoranda  or  letters. 

The  system  of  records  called  OIG 
Personnel  Records  (designated  BGFRS/ 
OIG- 2  below)  will  consist  files  and 
•  records  compiled  by  the  OIG  on  past, 
current,  and  prospective  employees  of 
the  OIG  for  use  in  the  management  of 
the  Board’s  OIG.  These  files  and  records 
include  materials  maintained  in 
electronic  or  hard  copy  form,  several 
databases  including  ihe  OIG  Time  Entry 
System,  and  files  on  individual 
employees  maintained  and  used  by  the 
OIG.  The  information  in  the  system  of 
records  is  used  for  makii^  and  tracking 
assignments  and  for  assessing 
individual  employee  progress  on 
assignments  as  well  as  for  evaluating 
employees. 

The  Board  proposes  to  exempt  certain 
files  within  these  two  new  systems  of 
records  from  disclosure  to  individuals 
who  are  the  subject  of  a  record  in  the 
system.  The  exemptions  would  cover 
only  files  compiled  for  the  following 
purposes: 

(1)  Investigative  material  compiled  for 
law  enforcement  purposes;  and 

(2)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  empIo)rment  by  the  OIG,  but  only  to 
the  extent  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  Information  to  the 
Board  or  OIG  under  an  express  promise 
of  confidentiality. 

This  information  in  these  two  new 
systems  is  proposed  to  be  exempt  under 
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the  authority  of  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

Pursuant  to  5  U.S.C  552a(j)(2),  the 
system  of  records  designated  as  OIG 
Investigative  Records  (BGFRS/OIG-1) 
also  shall  be  exempt  from  certain  parts 
of  the  Privacy  Act  insofar  as  the  records 
are  maintained  by  a  Board  component 
which  performs  as  its  principal  function 
any  activity  pertaining  to  the  , 

enforcement  of  criminal  laws  and  which 
consists  of: 

(i)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged 
offenders: 

(ii)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identihable  individual;  or 

(iii)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

The  system  is  exempt  from  the 
provisions  for  the  following  reasons; 
notifying  an  individual  at  the 
individual’s  request  of  the  existence  of 
records  in  a  criminal  investigative  file 
pertaining  to  such  individual,  or 
granting  access  to  such  an  investigative 
nie  could: 

(A)  Interfere  with  investigative  and 
enforcement  proceedings  and  with  co¬ 
defendants’  right  to  a  fair  trial; 

(B)  Disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
these  sources; 

(C)  Disclose  investigative  techniques 
and  procedures;  and 

(D)  Be  inconsistent  with  Federal  laws 
and  rules  governing  disclosure  of  such 
information  in  certain  circumstances. 

In  accordance  with  5  U.S.C.  552a(r),  a 
report  of  these  new  systems  of  records 
is  being  filed  with  the  President  of  the 
Senate,  the  Speaker  of  the  House  of 
Representatives,  and  the  Director  of  the 
Office  of  Management  and  Budget. 

These  new  systems  of  records  will 
become  effective  on  April  8, 1994, 
without  further  notice,  unless  the  Board 
publishes  a  notice  to  the  contrary  in  the 
Federal  Register. 

Accordingly,  the  Board  proposes  the 
establishment  of  the  following  system  of 
records. 

BQFRS/OIQ-1 

SYSTEM  name: 

OIG  Investigative  Records. 

SYSTEM  location: 

Office  of  Inspector  General,  Board  of 
Governors  of  the  Federal  Reserve 


System,  Suite  1070, 1850  K  Street,  NW., 
Washington,  DC  20006. 

CATEGORIES  OF  INOIVtDUALS  COVERED  BY  THE 

system: 

Individuals  covered  consist  of: 

(1)  Officers  or  employees  of  the  Board 
or  other  persons  involved  in  the  Board’s 
programs  or  operations  who  are  or  have 
been  under  investigation  by  the  Board’s 
Office  of  Inspector  General  in  order  to 
determine  whether  such  officers, 
employees  or  other  persons  have  been 
or  are  engaging  in  fraud  and  abuse  with 
respect  to  the  Board’s  programs  or 
operations;  and 

(2)  Complainants  and  witnesses 
where  necessary  for  future  retrieval. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  files  on 
individual  investigations  including 
investigative  reports  and  related 
documents  generated  during  the  course 
of  or  subsequent  to  an  investigation.  It 
includes  electronic  and  hard  copy  case 
tracking  systems,  databases  containing 
investigatory  information,  “Hotline” 
telephone  logs,  and  investigator 
workpapers  and  memoranda  and  letter 
referrals  to  management  or  others. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  4(a)(1)  and  6(a)(2). 
PURPOSE(S): 

These  records  are  collected, 
maintained  and  used  by  the  OIG  in  its 
inquiries  and  investigations  and  reports 
relating  to  the  administration  of  the 
Board’s  programs  and  operations  and  to 
manage  the  investigatory  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Under  normal  circumstances,  no 
individually  identifiable  records  will  be 
provided.  However,  under  those 
unusual  circumstances  when  release  of 
information  contained  in  an 
individually  identifiable  record  is 
required,  proper  safeguards  will  be 
maintained  to  protect  the  information 
collected  from  unwarranted  invasion  of 
personal  privacy.  Subject  to  this  general 
limitation,  the  routine  uses  are  as 
follows: 

1.  In  the  event  the  information  in  the 
system  of  records  indicates  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule,  or  regulation,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  federal,  state,  or  local 
agency  or  authority  responsible  for 
investigating  or  prosecuting  such  a 
violation  or  for  enforcing  or 
implementing  a  statute,  rule,  or 
regulation. 

2.  The  information  in  the  system  of 
records  may  be  disclosed  to  a  court. 


magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  proceedings. 

3.  The  information  may  be  disclosed 
to  a  congressional  office  in  response  to 
an  inquiry  made  by  that  office  at  the 
request  of  the  individual  who  is  the 
subject  of  the  records. 

4.  The  information  may  be  disclosed 
to  any  source,  including  a  federal,  state, 
or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  but  only  to  the  extent 
necessary  for  the  OIG  to  obtain 
information  relevant  to  an  OIG 
investigation. 

5.  The  information  maybe  disclosed 
in  order  to  respond  to  a  federal  agency’s 
request  made  in  connection  with  the 
hiring  or  retention  of  an  individual,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
individual,  the  letting  of  a  contract  or 
issuance  of  a  grant,  license,  or  other 
benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  necessary  and  relevant  to 
the  requesting  agency’s  decision  on  the 
matter. 

6.  The  information  may  be  disclosed 
to  other  federal  entities,  such  as  other 
federal  Offices  of  Inspector  General  or 
the  General  Accounting  Office,  or  to  a 
private  party  with  which  the  OIG  or  the 
Board  has  contracted  for  the  purpose  of 
auditing  or  reviewing  the  performance 
or  internal  management  of  the  OIG’s 
investigatory  program,  provided  the 
record  will  not  be  transferred  in  a  form 
that  is  individually  identifiable,  and 
provided  further  that  the  entity 
acknowledges  in  writing  that  it  is 
required  to  maintain  Privacy  Act 
safeguards  for  the  information. 

In  addition  to  the  foregoing  routine 
uses,  a  record  which  is  contained  in  this 
system  and  derived  from  another  Board 
system  of  records  may  be  disclosed  as 
a  routinD  use  as  specified  in  the  Federal 
Register  notice  of  the  system  of  records 
from  which  the  records  derived. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSmO,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

These  records  are  maintained  in  file 
folders,  computer  disks,  electronic 
media,  and  reports  on  each 
investigation. 

retrievabiutv: 

Records  are  generally  indexed  by 
name  of  person  under  investigation. 
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investigation  number,  referral  number, 
or  investigative  subject  matter. 

SAFEGUARDS: 

File  folders  are  maintained  in 
lockable  metal  file  cabinets  stored  in 
offices  that  are  locked  when  not  in  use. 
Computer  disks  and  electronic  media 
are  locked  in  the  lockable  metal  Hie 
cabinets  with  their  related  file  folders, 
and  information  not  so  lockable  is  kept 
in  individual  offices  in  locked  or 
passworded  computer  hardware.  Access 
to  the  information  in  the  cabinets  and 
individual  offices  is  permitted  only  by 
and  to  speciflcaily  authorized 
personnel. 

RETEKTION  AND  DISPOSAL: 

Records  in  hie  folders  are  retained  as 
long  as  needed  and  then  destroyed  by 
shredding.  Computer  disks  are  clear^, 
retired,  or  destroyed  when  no  longer 
useful.  Entries  on  electronic  media  are 
deleted  or  erased  when  no  longer 
needed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Brent  L  Bowen,  Inspector  General, 

Mail  Stop  300,  Board  of  Governors  of 
the  Federal  Reserve  System, 

Washington,  DC  20551.  Office  location 
is  Suite  1070, 1850  K  Street,  NW., 
Washington,  DC  20006. 

NOnFICATION  PROCEDURE: 

A  person  requesting  notice  as  to 
whether  this  system  of  records  contains 
information  pertaining  to  him  or  her 
should  write  to  the  Ofhce  of  Inspector 
General,  Mail  Stop  300,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 
Individuals  reqxiesting  their  own 
records  must  provide  their  name  and 
address  and  a  notarized  statement 
attesting  to  the  individual’s  identity. 
Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  authorization.  Such  requests  ' 
in  the  form  prescribed  may  also  be 
presented  in  person  at  the  Office  of  the 
Inspector  General,  Suite  1070, 1850  K 
Street,  NW.,  Washington,  DC  20006. 
Simultaneously  with  requesting 
notification  of  inclusion  in  this  sy  stem 
of  records,  the  iiulividual  may  request 
record  access  as  described  in  the 
following  section  on  "Record  access 
procedures.” 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
pro\'isions  at  5  U.S.C.  552a(d),  regarding 
access  to  records.  The  section  of  this 
notice  titled  "Exemptions  claimed  for 
the  system”  indicates  the  kinds  of 
material  exempted  arul  the  reasons  for 
exempting  them  from  access. 


Individuals  wishing  to  request  access  to 
non-exempt  records  should  follow  the 
procedures  described  in  the 
"Notification  procedure”  section. 
Requests  submitted  on  behalf  of  other 
persons  must  include  their  %vritten, 
notarized  authorization.  If  access  to 
such  information  by  a  subject  individual 
is  deemed  consistent  with  the  purposes 
for  which  this  system  of  reonds  has 
been  established,  then  the  Individual 
will  be  notiHed  by  the  OIG  as  to  the  time 
and  place  for  access  to  the  records.  The 
OIG  will  also  notify  irnlividuals  when 
access  is  denied. 

CONTESTINO  REC^U)  PROCEDURE: 

Individuals  requesting  amendment  or 
contesting  records  in  this  system  of 
records  should  contact  the  OIG  at  the 
address  given  above,  reasonably  identify 
the  records,  specify  the  information 
beiirg  contested,  the  rationale  for  the 
challenge,  and  supply  the  Information 
requested  to  be  sul^ituted.  Such 
individuals  must  also  comply  with  the 
Board’s  Privacy  Act  regulations  on 
“Request  for  correction  or  amendment 
of  record”  (12  CFR  261a.7). 

RECORD  SOURCE  CATEGORIES: 

The  OIG  collects  information  from 
many  sources  including  the  subject 
individuals,  employees  of  the  Board  and 
the  Federal  Reserve  System,  other 
government  employees,  witnesses  and 
informants,  and  nongovernmental 
sources. 

EXEMPTIONS  CLAIMED  FOR  THE  system; 

Pursuant  to  5  U.S.C  5523(k)(2),  this 
system  of  records  is  exempted  from  5 
U.S.C.  552a(c)(3).  (dMl),  (dM2).  (e)(1). 
(e)(4)(G),  (H),  and  (I),  and  (f)  to  the 
extent  the  system  of  records  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  Pursuant  to  5 
U.S.C  (k)(5),  this  system  of  records  is 
exempted  from  5  U.S.C  552a(d)(l)  to 
the  extent  that  it  consists  of 
investigatory  material  compiled  for  the 
purpose  of  ^ermining  suitability, 
eligibility,  or  qualifications  for  federal 
civilian  employment  or  federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  source  who 
furnished  confidential  information  to 
the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  Pursuant 
to  5  U.S.C  552a(j)(2),  this  system  of 
records  is  exempted  from  5  U.S.C. 
552a(c)(3),  (d)(1).  (d)(2).  (e)(1).  (eK2), 
and  (e)(3)  to  the  extent  that  it  consists 
of  information  compiled  for  the  purpose 
of  criminal  investigations. 


BGFRS/OIO-2 
SYSTEM  name: 

OIG  Personnel  Records. 

SYSrai  LOCATION: 

Office  of  Inspector  General,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Suite  1070, 1850  K  Street,  NW., 
Washington,  DC  20006. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

The  system  contains  personal  and 
finemcial  information,  in  varying 
amounts,  on  former,  current,  and 
prospective  employees  of  the  Board’s 
OIG. 

categories  of  records  IN  the  system; 

These  records  may  contain 
information  relating  to  the  education, 
training,  employment  history  and 
earnings;  appraisal  of  past  performance; 
convictions  for  offenses  against  the  law; 
resuhs  of  tests,  appraisals  of  potential, 
honors,  awards  of  fellowships;  military 
service  or  veteran  status;  school 
transcripts;  work  samples;  birth  date; 
social  security  number,  travel  vouchers; 
offer  letters  and  correspondence, 
reference  checks;  and  home  address  of 
past,  present  and  prospective  employees 
of  the  OIG.  Includes  allocations  of  time 
spent  on  various  OIG  projects  and  tasks 
(OIG  Time  Ehtry  System]  and  related 
documents  and  reports  generated  by  the 
Time  Entry  System. 

AUTH<WITV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  8E(gK2);  12  U.S.C. 
248(1). 

PURPOSE(S): 

The  information  in  these  records  is 
used  for  making  hiring,  retention, 
promotion,  and  performance  evaluation 
decisions. 

ROUTVa  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM^  MCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Under  normal  circumstances,  no 
individually  identifiable  records  will  be 
provided.  However,  under  those 
unusual  circumstances  when  release  of 
information  contained  in  an 
individually  identifiable  record  is 
required,  proper  saf^uards  will  be 
maintained  to  protect  the  information 
collected  from  unwarranted  invasion  of 
jiersonal  privacy.  Subject  to  this  general 
limitation,  the  routine  uses  are  as 
follows: 

1.  The  information  may  be  disclosed 
to  assist  in  determining  the  suitability 
for  access  to  classified  information. 

2.  The  information  may  be  disclosed 
to  designated  ofiicers  and  employees  of 
agencies  and  departments  of  the  federal 
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government,  and  the  District  of 
Columbia  government,  having  an 
interest  in  the  individual  for 
employment  purposes,  in  connection 
with  performance  of  a  service  to  the 
federal  government,  under  a  contract  or 
other  agreement,  including  a  security 
clearance  or  access  determination,  and  a 
need  to  evaluate  qualifications, 
suitability,  and  loyalty  to  the  United 
States  government. 

3.  The  information  may  be  disclosed 
to  the  intelligence  agencies  of  the 
Department  of  Defense,  National 
Security  Agency,  Central  Intelligence 
Agency,  and  the  Federal  Bureau  of 
Investigation  for  use  in  intelligence 
activities. 

4.  The  information  may  be  disclosed 
to  any  source  from  which  information  is 
requested  by  the  Board  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested. 

5.  In  the  event  the  information  in  the 
system  of  records  indicates  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule,  or  regulation,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  federal,  state,  or  local 
agency  or  authority  responsible  for 
investigating  or  prosecuting  such  a 
violation  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation. 

6.  The  information  may  be  disclosed 
as  a  data  source  for  management 
information  for  production  of 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  and  they  may  also  be  utilized  to 
respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel  management 
functions. 

7.  The  information  may  be  disclosed 
to  re^ond  to  a  court  order. 

8.  The  information  may  be  disclosed 
to  a  congressional  office  in  response  to 
an  inquiry  made  by  the  office  at  the 
request  of  the  individual  who  is  the 
subject  of  the  records. 

9.  The  information  may  be  disclosed 
to  other  federal  entities,  such  as  other 
federal  Offices  of  Inspector  General  or 
the  General  Accoimting  Office,  or  to  a 
private  party  with  whi^  the  OIG  or  the 
Board  has  contracted  for  the  purpose  of 
auditing  or  reviewing  the  performance 
or  internal  management  of  the  OIG, 
provided  the  record  will  not  be 
transferred  in  a  form  that  is  individually 


identifiable,  and  provided  further  that 
the  entity  acknowledges  in  writing  that 
it  is  required  to  maintain  Privacy  Act 
safeguards  for  the  information. 

In  addition  to  the  foregoing,  a  record 
which  is  contained  in  this  system  and 
derived  from  another  Board  system  of 
records  may  be  disclosed  as  a  routine 
use  as  specified  in  the  Federal  Register 
notice  of  the  system  of  records  from 
which  the  records  derived. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  information  is  stored  as  written 
and  printed  information  contained  in 
nie  folders  and  on  computer  disks, 
electronic  media  in  the  form  of 
individual  reports  or  in  electronic 
databases. 

retrievabiuty: 

The  information  is  indexed  by  name 
but  can  be  retrieved  by  a  variety  of 
personal  identification  means  including 
by  social  security  number,  employee 
number,  and  room  number.  It  can  also 
be  retrieved  by  project  or  assignment 
codes. 

SAFEGUARDS: 

File  folders  are  maintained  in 
lockable  metal  file  cabinets  stored  in 
offices  that  are  locked  when  not  in  use. 
Computer  disks  and  electronic  media 
are  locked  in  the  lockable  metal  file 
cabinets  with  their  related  file  folders, 
and  information  not  so  lockable  is  kept 
in  locked  or  passworded  computer 
hardware.  Access  to  the  information  in 
the  cabinets  and  individual  offices  is 
permitted  only  by  and  to  specifically 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  in  file  folders  are  retained  as 
long  as  needed  and  then  destroyed  by 
shredding.  Computer  disks  are  clear^, 
retired,  or  destroyed  when  no  longer 
useful.  Entries  on  electronic  media  are 
deleted  or  erased  when  no  longer 
needed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Brent  L  Bowen,  Inspector  General, 
Mail  Stop  300,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551.  Office  location 
is  Suite  1070, 1850  K  Street,  NW., 
Washington,  DC  20006. 

NOTIFICATION  PROCEDURE: 

A  person  requesting  notice  as  to 
wheffier  this  system  of  records  contains 
information  pertaining  to  him  or  her 
should  write  to  the  Office  of  Inspector 
General,  Mail  Stop  300,  Board  of 
Governors  of  the  Federal  Reserve 


System,  Washington,  DC  20551. 
Individuals  requesting  their  own 
records  must  provide  their  name  and 
address  and  a  notarized  statement 
attesting  to  the  individual’s  identity. 
Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  authorization.  Such  requests 
in  the  form  prescribed  may  also  be 
presented  in  person  at  the  Office  of  the 
Inspector  General,  Suite  1070, 1850  K 
Street,  NW.,  Washington,  DC  20006. 
Simultaneously  with  requesting 
notification  of  inclusion  in  this  system 
of  records,  the  individual  may  request 
record  access  as  described  in  the 
following  section  on  “Record  access 
procedures”. 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5U.S.C.  552a(d),  regarding 
access  to  records.  The  section  of  this 
notice  titled  “Exemptions  claimed  for 
the  system”  indicates  the  kinds  of 
material  exempted  and  the  reasons  for 
exempting  them  from  access. 

Individuals  wishing  to  request  access  to 
non-exempt  records  should  follow  the 
procedures  described  in  the 
“Notification  procedure”  section, 
llequests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  authorization.  If  access  to 
such  information  by  a  subject  individual 
is  deemed  consistent  with  the  purposes 
for  which  this  system  of  records  has 
been  established,  then  the  individual 
will  be  notified  by  the  OIG  as  to  the  time 
and  place  for  access  to  the  records.  The 
OIG  will  also  notify  individuals  when 
access  is  denied. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  requesting  amendment  of 
contesting  records  in  this  system  or 
records  should  contact  the  Office  of 
Inspector  General  at  the  address  given 
above,  reasonably  identify  the  records, 
specify  the  information  being  contested, 
the  rationale  for  the  challenge,  and 
supply  the  information  requested  to  be 
substituted.  Such  individuals  must  also 
comply  with  the  Board’s  Privacy  Act 
regulations  on  “Request  for  correction 
or  amendment  of  record”  (12  CFR 
261a.7). 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  employees  of  the 
Board  and  the  Federal  Reserve  System, 
other  government  employees,  and 
witnesses  and  informants. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  (k)(5),  this 
system  of  records  is  exempted  from  5 
U.S.C.  552a(d)(l)  to  the  extent  that  it 
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consists  of  investigatory  material 
compiled  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment  or 
federal  contracts,  the  release  of  which 
would  reveal  the  identity  of  a  source 
who  furnished  confidential  information 
to  the  Government  imder  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  dated  February  1 , 
1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-2666  Filed  2-4-94:  8:45  ami 
BILUNG  CODE  621(M)1-f 


Duane  W.  and  Phyllis  A.  Acklie,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  22, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Duane  IV.  and  Phyllis  A.  Acklie, 
Lincoln,  Nebraska;  to  acquire  an 
additional  38.5  percent  for  a  total  of  51 
percent;  and  Jeffrey  L.  and  Laura  A. 
Schumacher,  Lincoln,  Nebraska,  to 
acquire  49  percent  of  the  voting  shares 
of  Nebraska  First  Security  Corporation, 
Lincoln,  Nebraska,  and  thereby 
indirectly  acquire  First  Security 
National  Bank,  Lincoln,  Nebraska. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Joe  King,  Plainview,  Texas,  to 
acquire  21.1  percent;  Faye  King,  Brady, 
Texas,  to  acquire  an  additional  12.5 
percent  for  a  total  of  13.78  percent; 
Diane  Scovell,  Dallas,  Texas,  to  acquire 
an  additional  9.4  percent  for  a  total  of 


9.9  percent;  Michael  Davis,  Plainview, 
Texas,  to  acquire  6.4  percent;  and  Will 
Parker,  Brady,  Texas,  to  acquire  0.06 
percent  of  the  voting  shares  of  Brady 
National  Holding  Co.,  Inc,  Brady,  Texas, 
and  thereby  indirectly  acquire  Brady 
National  Bank,  Brady,  Texas 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1994. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-2673  Filed  2-4-94;  8:45  amj 
BILLING  CODE  621(H)1-F 


Deposit  Guaranty  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
-Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to.  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
3, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Deposit  Guaranty  Corp.,  Jackson, 
Mississippi;  to  acquire  at  least  52 
percent  of  the  voting  shares  of  First 
Columbus  Financial  Corporation, 
Columbus,  Mississippi,  and  thereby 
indirectly  acquire  First  Columbus 
National  Bank,  Columbus,  Mississippi. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Stree.t,  St.  Louis,  Missouri  63166: 

1.  Central  Bancompany,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  at  least  80 
percent  of  the  voting  shares  of  South 


County  Bancshares,  Inc.,  Ashland, 
Missouri,  and  thereby  indirectly  acquire 
South  County  Bank,  Ashland,  Missouri. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Excelsior  Financial  Services,  Inc., 
Excelsior,  Minnesota:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Excelsior,  Excelsior, 
Minnesota, 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-2671  Filed  2-4-94;  8:45  am] 
BILLING  CODE  6Z1IMI1-F 


Republic  Bancorp,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFTl  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices,’’  Any  request  for  a 
hearing  on  this  question  must  be 
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accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suHlce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

^mments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  3, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Republic  Bancorp,  Inc.,  Louisville, 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  Republic  Bank  of 
Shelby  County,  Shelbyville,  Kentucky. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Republic  Savings  Bank,  F.S.B., 
Louisville,  Kentucky,  and  thereby 
engage  in  operating  a  federal  savings 
bank  pursuant  to  §  225.25(b)(9)  of  die 
Board’s  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-2672  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  tMOOI-f 


Union  Planters  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
ba^ng  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  21, 1994, 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Lords,  Missouri  63166: 

I.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  Liberty 
Bancshares,  Inc.,  Paris,  Teimessee,  and 
thereby  indirectly  acquire  Liberty 
Federal  Savings  Bank,  Paris,  Tennessee, 
and  thereby  engage  in  operating  a 
federally-charter^  savings  bank 
pursuant  to  §  225.25(b)(9)  of  the  Board’s 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Tennessee. 
Comments  on  this  application  must  be 
received  by  March  3, 1994. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1,  Norwest  Corporation.  Minneapolis, 
Minnesota;  Norwest  Financial  Services, 
Inc.,  Des  Moines.  Iowa;  and  Norwest 
Financial,  Inc.,  E)es  Moines,  Iowa;  to 
acquire  certain  assets  and  assume 
certain  liabilities  of  Allied  Business 
Systems.  Inc.,  Macon.  Georgia,  and 
thereby  engage  in  data  processing 
activities  pursuant  to  §  225.25(b)(7)  of 
the  Board’s  Regulation  Y. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Double  Eagle 
Financial  Corporation,  Phoenix, 
Arizona,  and  its  subsidiary.  United  Title 
Agency  of  Arizona,  Phoenix,  Arizona, 
and  thereby  engage  in  acting  as  agent  for 
the  title  insurance  company  in  issuing 
commitments  and  policies  of  title 
insurance;  acting  as  escrow  agent  in  real 
estate  transactions;  providing  real  estate 
settlement  services;  acting  as  trustee  in 
Arizona  subdivision  trusts  and  in 
foreclosure  and  account  servicing 
transactions,  and  serving  as  collection 
agent  for  real  estate  transactions  where 
real  estate  is  held  in  trust  or  is 
purchased  under  a  land  contract 
pursuant  to  §§  225.25(b)(1)  and  (b)(3)  of 


the  Board’s  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  94-2670  Filed  2-4-94:  8:45  am) 
BILUNQ  CODE  621Mt-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C.,  Appendix  2) 
announcement  is  made  of  the  following 
advisory  committee  scheduled  to  meet 
during  the  month  of  March  1994: 

Name:  AHCPR  Special  Emphasis  Panel. 

Date  and  Time:  March  2-4, 1994,  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  Maryland  20852. 
Open  March  2, 8:30  a.m.  to  9  a.m.  Closed  for 
remainder  of  meeting. 

Purpose:  The  Committee  is  charged  with 
conducting  the  initial  review  of  grant 
applications  addressing  subjects  related  to 
health  care  delivery  and  medical  treatment 
outcomes  research  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  March  2  from  8:30  a.m.  to  9:  a.m.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
complex,  clinically-oriented  applications.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Title  5,  U.S.C.,  Appendix  2 
and  Title  5,  U.S.C,  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  these  latter  sessions  will 
be  closed  because  the  discussions  are  likely 
to  reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Gerald  E. 
Calderone,  Ph.D.,  Agency  for  Health  Care 
Policy  and  Research,  suite  602,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone (301) 594-1449. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  January  26, 1994. 

J.  Jarrett  Clinton. 

Administrator. 

(FR  Doc.  94-2624  Filed  2-4-94;  8:45  ami 
BILUNQ  CODE  416O-40-U 
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Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting:- 

Name:  Advisory  Committee  on 
Immunization  Practices. 

Times  and  Dates:  8:30  a.m-5  p.m., 

February  23, 1994.  8:30  a.m.-4:45  p.m., 
February  24, 1994. 

Place:  CDC,  Auditorium  A,  Building  2, 

1600  Qifton  Road  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with  ' 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  to  be  discussed:  The  committee 
will  discuss  AQP’s  rule  in  the  “Vaccines  for 
Children  Program”;  the  “Vaccines  for 
Children  Program”  update;  responses  to  the 
proposed  Federal  Register  notice  on  the 
vaccine  schedule  recommended  for  the 
“Vaccines  for  Children  Program”;  the  status 
of  the  simplihcation  of  the  vaccine  schedule; 
an  update  on  large-linked  database  studies  of 
adverse  events;  the  revision  of  the  varicella 
statement  and  the  status  of  the  application 
for  licensure  of  the  varicella  vaccine;  the 
inactive  proliovirus-oral  poliovirus  schedule; 
vaccine-associated  paralytic  poliomyelitis  in 
Romania;  the  need  for  an  adult  booster  dose 
of  acellular  pertussis  vaccine;  an  update  on 
the  typhoid  recommendation;  the  status  of 
BCG  vaccine  guidelines;  the  Institute  of 
Medicine  report  on  adverse  reactions  and 
contraindications  to  vaccines;  adolescent 
vaccination  against  hepatitis  B;  hepatitis  A 
vaccine;  the  Department  of  Defense  hepatitis 
A  vaccine  trials;  hepatitis  C  virus  infection  in 
the  occupational  setting;  influenza  vaccine 
recommendation  for  1994/1995;  antiviral 
agents;  the  status  of  the  development  of  new 
vaccine  information  statements;  an  update  on 
the  National  Vaccine  Program;  and  an  update 
on  the  Injury  Compensation  Program.  Other 
matters  of  relevance  among  the  committee’s 
objectives  may  be  discuss^. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gloria  A.  Kovach,  Committee 
Management  Specialist,  CDC  (1-B72), 
1600  Clifton  Road  NE,  Mailstop  A20, 
Atlanta,  Georgia  30333,  telephone  404/ 
639-3851. 

Dated:  February  1, 1994. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  94-2655  Filed  2-4-94;  8:45  am) 
BILLMG  CODE  4160-1S-M 


National  Institutes  of  Health 

Consensus  Development  Conference 
on  Effects  of  Corticosteroids  for  Fetal 
Maturation  on  Perinatal  Outcomes 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
“Effects  of  Corticosteroids  for  Fetal 
Maturation  on  Perinatal  Outcomes,” 
which  will  be  held  February  28-March 
2, 1994,  in  the  Masur  Auditorium  of  the 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  This  conference  is  sponsored  by 
the  National  Institute  of  Child  Health 
and  Human  Development  and  the  NIH 
Office  of  Medical  Applications  of 
Research.  The  conference  is 
cosponsored  by  the  National  Heart, 
Lung,  and  Blood  Institute  and  the 
National  Institute  of  Nursing  Research. 
The  conference  begins  at  8:30  a.m.  on 
February  28,  8  a.m.  on  March  1,  and  9 
a.m.  on  March  2.  The  meeting  is  open 
to  the  public  at  no  charge. 

One  of  a  series  of  NIH  Consensus 
Development  Conferences,  this 
conference  will  evaluate  the  data 
available  related  to  antenatal 
corticosteroid  treatment  of  pregnant 
women  delivering  prematurely.  The 
conditions  and  purposes  of  this 
treatment  will  be  reviewed,  as  well  as 
its  short-term  and  long-term  benefits 
and  adverse  effects.  In  addition,  the 
economic  consequences  of  this 
treatment  will  be  considered. 

After  V/2  days  of  presentations  and 
discussion  by  the  audience,  an 
independent  non-Federal  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  consensus  statement  in 
response  to  the  following  key  questions: 

•  For  what  conditions  and  purposes 
are  antenatal  corticosteroids  used,  and 
what  is  the  scientific  basis  for  that  use? 

•  What  are  the  short-term  and  long¬ 
term  benefits  of  antenatal  corticosteroid 
treatment? 

•  What  are  the  short-term  and  long¬ 
term  adverse  effects  for  the  infant  and 
mother? 

•  What  are  the  economic 
consequences  of  this  treatment? 

•  What  is  the  influence  of  type  of 
corticosteroid,  dosage,  timing  and 
circumstances  of  administration,  and 
associated  therapy  on  treatment 
outcome? 

•  What  are  the  recommendations  for 
use  of  antenatal  corticosteroids? 

•  What  research  is  needed  to  guide 
clinical  care? 

On  the  final  day  of  the  meeting,  the 
consensus  panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 


'  Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from:  Debra  Steward,  Technical 
Resources,  Inc.,  3202  Tower  Oaks  Blvd., 
suite  200,  Rockville,  Maryland  20852, 
phone  (301)  770-3153. 

A  draft  report  will  be  prepared  before 
the  conference  by  the  consensus  panel, 
providing  preliminary  information  on 
the  issues  described  above.  Advance 
copies  of  this  report  will  be  available  to 
the  public  by  January  15, 1994. 

Interested  persons  or  organizations  may 
obtain  a  copy  of  this  draft  report  from: 
Debra  Steward,  Technical  Resources, 
Inc.,  3202  Tower  Oaks  Blvd.,  suite  200, 
Rockville,  Maryland  20852,  phone  (301) 
770-3153. 

Those  individuals  wishing  to  make 
comments  on  the  draft  report  may 
submit  their  comments  in  writing  by 
February  14, 1994,  to  Mr.  Jerry  Elliott, 
Office  of  Medical  Applications  of 
Research,  National  histitutes  of  Health, 
Federal  Building,  Room  618,  Bethesda, 
Maryland  20892.  Individuals  may  also 
present  their  comments  during 
discussion  periods  at  the  conference. 
Written  comments  and  discussion  at  the 
conference  will  be  used  to  prepare  the 
final  panel  report,  which  will  be 
available  approximately  October  1, 

1994.  Statements  received  after  the 
meeting  cannot  be  considered  by  the 
panel  in  preparing  their  final  report. 

On  the  second  day  of  the  conference, 
time  has  been  allocated  for  5-10  minute 
formal  oral  presentations  by  concerned 
individuals  or  organizations.  Those 
individuals  or  groups  wishing  to  send  a 
representative  to  contribute  during  this 
session  must  contact  Mr.  Jerry  Elliott  by 
5  p.m.  EST,  February  14, 1994,  at:  Office 
of  Medical  Applications  of  Research, 
National  Institutes  of  Health,  Federal 
Building,  room  618,  Bethesda,  Maryland 
20892,  phone  (301) 496-1144. 

The  final  consensus  statement,  a 
document  separate  from  the  panel 
report,  will  be  submitted  for  publication 
in  professional  journals  and  other 
publications.  The  final  consensus 
statement  will  be  available 
approximately  April  1, 1994.  Requests 
for  the  final  consensus  statement  should 
be  addressed  to  the  NIH  Consensus 
Program  Information  Service,  P.O.  Box 
2577,  Kensington,  Maryland  20891, 
phone  1-800-NIH-OMAR  (1-800-644- 
6627). 

Dated:  January  28, 1994. 

Harold  Varmus, 

Director,  NIH. 

(FR  Doc.  94-2652  Filed  2-4-94;  8:45  amj 
BILUNQ  CODE  4t40-0t-M 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Drug  Testing  Advisory  Board  of  the 
Center  for  Substance  Abuse  Prevention 
for  March,  1994. 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 
portions  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Acting  Administrator,  SAMHSA,  in 
accordance  with  5  U.S.C.  552b(c)(2),  (4), 
and  (6)  and  5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  D.  Herman, 
Committee  Management  Officer,  Center 
for  Substance  Abuse  Prevention, 
Rockwall  II  Building,  suite  630,  5600 
Fishers  Lane,  Rockville,  MD  20857 
(Telephone:  301-443-4783). 

Sutetantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  are  listed  below. 

Committee  Name:  Drug  Testing 
Advisory  Board 

Meeting  Date(s):  March  17, 1994 
Place:  Bethesda  Marriott  Hotel,  5151 
Pooks  Hill  Road,  Bethesda,  Maryland 
20814 

Open:  March  17, 1994  8:30  a.m.-10:15 
a.m.  « 

Closed:  Otherwise 

Contact:  Donna  M.  Bush,  Ph.D.,  Room 
9A-53  Parklawn  Building;  Telephone; 
(301)  443-6014. 

Dated;  February  1, 1994. 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  94-2662  Filed  2-1-94;  8:45  am] 
BItUNQ  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Statement  of  Findings,  Implementation 
of  the  Fort  McDowell  Indian 
Community  Water  Rights  Settlement 
Act  of  1990,  Public  Law  101-628 

AGENCY:  Department  of  the  Interior. 
ACTION:  Statement  of  findings. 

SUMMARY:  It  is  the  policy  of  the  United 
States,  in  fulfillment  of  its  trust 
responsibility  to  Indian  Tribes,  to 
promote  Indian  self-determination  and 
economic  self-sufficiency,  and  to  settle, 
wherever  possible,  the  water  rights 


claims  of  Indian  tribes  without  lengthy 
and  costly  litigation.  On  November  28, 
1990,  the  Fort  McDowell  Indian 
Community  Water  Rights  Settlement 
Act  of  1990,  Pub.  L.  101-628,  Title  IV, 
104  Stat.  4480  (Settlement  Act)  was 
enacted  to  settle  the  water  rights  claims 
of  the  Fort  McDowell  Indian 
Community  (Community)  located  in 
Maricopa  County,  Arizona.  Section 
412(a)  of  the  Settlement  Act  provides 
that  the  congressional  authorisation  for 
the  Community,  and  the  United  States 
on  behalf  of  the  Community,  to  execute, 
as  part  of  the  settlement,  a  waiver  and 
release  of  all  present  and  future  claims 
of  water  rights  shall  become  effective  as 
of  the  date  the  Secretary  of  the  Interior 
causes  to  be  published  a  statement  of 
findings  as  prescribed  in  section 
412(a)(1)  through  412(a)(8). 

Accordingly,  in  compliance  with 
section  412(a),  the  Department  of  the 
Interior  provides  this  notice  that  it  and 
where  appropriate,  other  entities,  have 
completed  the  tasks  outlined  in  the 
Settlement  Act  as  is  reflected  in  the 
following  Statement  of  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Saint,  Chair, 

Implementation  Team  for  the  Fort 
McDowell  Indian  Community  Water 
Rights  Settlement  Act  of  1990,  P.O.  Box 
10,  Phoenix,  Arizona,  85001,  602-379- 
3180. 

STATEMENT  OF  FINDINGS: 

1.  Pursuant  to  section  404  of  the 
Settlement  Act,  the  Secretary  of  the 
Interior  signed  a  contract  with  the  Salt 
River  Project  for  the  storage  and  re¬ 
regulation  of  the  Community’s  Kent 
Decree  water  on  December  14, 1993. 

2.  Pursuant  to  section  405(b)  of  the 
Settlement  Act,  the  Roosevelt  Water 
Conservation  District  subcontract  for 
agricultural  water  service  from  the 
Central  Arizona  Project  (CAP)  was 
revised  and  executed  on  November  18, 
1991. 

3.  Pursuant  to  section  406  of  the 
Settlement  Act,  on  December  1, 1992, 
the  Secretary  acquired  13,933  acre- feet 
of  CAP  water  permanently  relinquished 
by  the  Harquahala  Valley  Irrigation 
District  and,  on  December  14, 1993, 
made  it  available  for  delivery  for  the 
benefit  of  the  Community. 

4.  Pursuant  to  section  408(b),  a 
Development  Fund  was  established  for 
the  Community  and  $23,000,000  has 
been  deposited  into  the  Community’s 
Development  Fund  for  the  Community 
to  use  in  the  design  and  construction  of 
facilities  to  put  to  beneficial  use  the 
Community’s  water  entitlement  and  for 
other  economic  and  community 
development  on  the  Fort  McDowell 
Indian  Reservation. 
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5.  Pursuant  to  section  408(e),  on 
December  7, 1992,  the  Secretary 
provided  a  Small  Reclamation  Projects 
Act  loan  in  the  amount  of  $13,000,000 
for  the  purpose  of  constructing  facilities 
for  the  conveyance  and  delivery  of 
water  on  the  Fort  McDowell  Indian 
Reservation. 

6.  Pursuant  to  section  21.4  of  the 
Agreement  dated  January  15, 1993, 
between  the  Fort  McDowell  Indian 
Community,  the  United  States  of 
America,  the  State  of  Arizona,  the  Salt 
River  Valley  Water  Users’  Association, 
the  Salt  River  Project  Agricultural 
Improvement  and  Power  District,  the 
Roosevelt  Water  Conservation  District, 
the  Central  Arizona  Water  Conservation 
District,  and  the  Arizona  Cities  of 
Phoenix,  Scottsdale.  Glendale,  Mesa, 
Tempe,  and  Chandler  and  the  Town  of 
Gilbert,  the  State  of  Arizona  has 
appropriated  $2,000,000  into  the 
Community  Development  Fund. 

7.  Pursuant  to  exhibit  19.5  of  the 
Agreement  described  above  in  Item  6, 
the  stipulation  waiving  the 
Community’s  water  rights  claims  was 
approved  by  the  Superior  Court  of  the 
State  of  Arizona  in  and  for  the  County 
of  Maricopa  on  November  5, 1993. 

8.  The  Agreement  described  above  in 
Item  6  was  modified  to  eliminate  any 
conflicts  with  the  Settlement  Act  and 
was  executed  by  the  Secretary  on 
January  15, 1993. 

With  publication  of  this  Federal 
Register  notice,  as  authorized  under 
sections  409  and  412  of  the  Settlement 
Act,  the  waiver  and  release  of  all 
present  and  future  claims  of  water  rights 
or  injuries  to  water  rights  executed  by 
the  Fort  McDowell  Indian  Community 
and  the  Secretary  of  the  Interior  on 
behalf  of  the  United  States  is  effective. 

Dated:  January  31, 1994. 

John  J.  Dufiy, 

Chairman,  Working  Group  for  Indian  Wafer 
Settlements. 

(FR  Doc.  94-2679  Filed  2-4-94;  8:45  am] 
BILLING  CODE  4310-RK-P 


Bureau  of  Land  Management 

[NM-920-4210-06;  NMNM  0397617] 

Proposed  Continuation  of  Withdrawai; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  100-acre 
withdrawal  for  the  Baldwin,  Water 
Canyon,  and  Monica  Administrative 
Sites  in  the  Cibola  National  Forest 


V. 
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continue  for  an  additional  10  years.  The 
lands  will  remain  closed  to  mining,  but 
have  been  and  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  should  be  received  by 
May  9, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Ehrector,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87502,  505-438-7502. 

FOR  FUFTTHER  INFORMATtON  CONTACT: 
Ceorgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Forest  Service  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  3378,  be 
continued  for  a  period  of  10  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714  (1988).  The  lands 
are  described  as  follows: 

New  Mexico  Principal  Meridian,  Cibola 
National  Forest,  Water  Canyon 
Administrative  Site 
T.  3  S..  R  3  W.. 

Sec  23.  WViSBV4NEy*  and  EV^£SWV»NBV«. 
T.  4  S.,  R  6  W.. 

Sec.  18.  SW^iNEViSEV*  and 
SEV4NWV4SEV4. 

T.  1  S.,  R  10  W., 

Sec  33,  NBViNVYV.. 

The  areas  described  aggregate  100  acres  in 
Socorro  and  Catron  Counties. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Baldwin.  Water  Canyon,  and 
Monica  Administrative  Sites  in  the 
Cibola  National  Forest  The  withdrawal 
segregates  the  lands  from  location  and 
entry  under  the  mining  laws,  but  not  the 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
efiect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  vnsh  to  submit  comments  in 
cormection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be  prepared 
for  consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  detmnmination  is  made. 


Dated:  fanuary  27, 1994. 

Carol  L.  Sampson, 

Acting  State  Director. 

(FR  Doc.  94-2625  Filed  2-4-94;  8.45  am) 
BiLUNQ  CODE  4310-FB-U 


[Docket  No.  00-050-4210-04;  0005488^ 

Notice  of  Realty  Action;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action  COC- 
54886,  recreation  and  public  purpose 
classification  and  application  for  lease 
and  patent,  for  a  Gliderport,  Park 
County,  Colorado. 


SUMMARY:  The  following  public  lands 
are  classified  as  suitable  for  lease  under 
the  Recreation  and  Public  Purposes  Act 
(R&PP)  of  July  14, 1926,  as  amended,  43 
U.S.C.  869  et.  seq.,  and  the  regulations 
thereunder  43  CLR  2740  and  2912.  The 
public  lands  involved  are  segregated 
from  the  public  land  laws  including  the 
general  mining  laws,  except  for  the 
R&PP  Act. 

Sixth  Principal  Meridian,  Colorado 
T.  9  S.,  R  76  W..  sec.  3,  SV5. 

Sec.  4,  SViNEV.,  NEV4SBV4; 

Sec.  10.  N’/^sNV^t. 

DATES:  Interested  parties  may  submit 
comments  on  this  action  on  or  before 
March  15, 1994.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  Unless 
vacated  or  modified,  this  realty  action 
will  become  final. 

ADDRESSES:  District  Manager,  Bureau  of 
Land  Management,  PO  Box  2200,  Canon*. 
City.  CO  81215-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Hallock,  Realty  Specialist  BLM, 
Royal  Gorge  Resource  Area,  PO  Box 
2200.  Canon  City,  CO  81215-2200; 
Phone:  (719)  275-0631. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  classification  and 
application  for  an  R&PP  lease  is  to  allow 
recreational  development  investment  on 
public  land  by  the  Denver  &  South  Paric 
Soaring,  Inc.  for  use  as  a  gliderport  If 
issued,  the  lease  will  be  issued  subject 
to  valid  existing  r^ts.  A  grazing  lease 
may  need  to  be  cancelled  in  part. 

Dated;  January  20, 1994. 

Donnie  R.  Sparks, 

District  Manager,  Canon  City. 

|FR  Doc  94-2635  Piled  2-4-94;  6:45  am) 
8ILUNO  CODE  4910-JB-M 


[NM-92(M210-06;  NMNM  021067] 

Notice  Of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  155.70-acre 
withdrawal  for  the  Fort  Bayard 
Administrative  Site  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  mining,  but  will  be 
opened  to  surface  entry,  mineral  leasing, 
and  to  such  forms  of  disposition  as  may 
by  law  be  made  of  the  National  Forest 
System  lands. 

DATES:  Comments  should  be  received  by 
March  9, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  BLM,  New  Mexico  State  Director, 

P.O.  Box  27115,  Santa  Fe,  NM  87502. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ceorgiana  E.  Armijo.  BLM,  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEkENTARY  INFORMATION:  The 
United  States  Forest  Service  proposes 
that  the  withdrawal  of  lands  made  by 
Public  Land  Order  No.  1290,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U-S.C  1714(f)  (1988).  The 
lands  are  described  as  follows: 

New  Mexico  Principal  Meridian 
Gila  National  Forest 
Fort  Bayard  Administrative  Site 
T.  17S.,  R.  13W., 

Tract  A 

From  the  quarter  comer  common  to 
sections  35  and  36,  T.  17  S.,  R  13  W..  the 
line  runs  N.  89*‘53'  W.  1 .530  f^t  to  point  of 
beginning,  thence  N.  89°53'  W.  1,150  feet;  N. 
00*28'  W.  1,855  feet;  S.  52*38'  E.  215  feet;  S. 
30*30*  1,  2,000  feet,  to  point  of  beginning. 
Tract  B 

From  the  quarter  comer  common  to 
sections  25  and  36,  T.  17  S.,  R.  13  W.,  the 
line  runs  S.  02*04'  E.  2,675  feet,  thence  N. 
89*53'  W.  1490  feet;  N.  00*43'  W.  6f5  feet; 
West  400  feet;  N.  22*55'  E.  1,450  feet;  N. 
47*03'  E.  1,590  feet;  N.  18*18'  W.  2,380  feet; 
East  990  feet;  S.  01*30'  E.  2,660  feet,  to  point 
of  beginning. 

The  areas  described  eggr^te  155.70  acres 
in  Grant  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Fort  Bayard  Administrative 
Site.  The  withdrawal  currently 
segregates  the  lands  from  surface  entry, 
mining,  and  mineral  leasing.  The  lands 
will  be  opened  to  surface  entry,  minwal 
leasing,  and  to  such  forms  of  ^sposition 
as  may  by  law  be  made  of  the  Netitmal 
Forest  System  lands. 
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For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish'to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  January  27, 1994. 

Carol  Lm  Sampson, 

Acting  State  Director. 

(FR  Doc.  94-2632  Filed  2-4-94;  8:45  am] 
BILUNO  CODE  4310-FB-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  changes  to  Form 
MMS— 4030,  Payor  Information  Form — 
Solid  Minerals,  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
revised  form  and  explanatory  material 
may  be  obtained  by  contacting  Jeane 
Kalas  at  (303)  231-3046.  Comments  and 
suggestions  on  the  revisions  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  at  the  telephone  number  listed 
below,  and  to  the  0MB  Paperwork 
Reduction  Project,  Washington,  DC 
20503,  telephone  (202)  395-7340. 

Title:  Supporting  Statement  for 
Revised  Solid  Minerals  Payor 
Information  Form. 

Abstract:  The  Minerals  Management 
Service  (MMS)  Royalty  Management 
Program  has  revis^  Form  MMS-4030, 
the  Solid  Minerals  Payor  Information 
Form  by  removing  obsolete  fields  and 
adding  pertinent  fields  to  make  it  easier 
for  customers  and  MMS  to  establish  and 
update  the  payor  data  base.  “Dear 
Payor”  letters  were  sent  to  all  solid 
mineral  payors  in  October  1993 
describing  the  revised  form  and  asking 
for  comments.  This  supporting 


statement  requests  0MB  approval  for 
the  use  of  the  revised  form. 

Bureau  Form  Number:  MMS-4030. 
Frequency.  To  establish  a  data  base 
and  subsequently  to  change  the  data 
base. 

Description  of  Respondents:  Solid 
mineral  companies. 

Estimated  Completion  Time:  20 
minutes. 

Annual  Responses:  150. 

Annual  Bu^en  Hours:  145. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1101. 

Dated:  December  10, 1993. 

Donald  L.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 

(FR  Doc.  94-2634  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  43ia-MR-M 


National  Park  Service 

Trail  of  Tears  National  Historic  Trail 
Advisory  Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92—463,  that  a  meeting 
of  the  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  will  be  held 
March  3—4, 1994,  at  8:30  a.m.,  at  the 
Best  Western  Executive  Inn,  504  South 
Court  Street,  Florence,  Alabama. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  was  established 
pursuant  to  Public  Law  100-192 
establishing  the  Trail  of  Tears  National 
Historic  Trail  to  advise  the  National 
Park  Service  on  such  issues  as 
preservation  of  trail  routes  and  features, 
public  lise,  standards  for  posting  and 
maintaining  trail  markers,  as  well  as 
administrative  matters. 

The  matters  to  be  discussed  include: 
— ^Plan  Implementation  Status 
— ^Trail  Association  Role 
— Cooperative  Agreements  Negotiation 
— Fundraising 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  David 
Gaines,  Trail  Manager. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
David  Gaines,  Trail  Manager,  Trail  of 
Tears  National  Historic  Trail,  National 
Park  Service,  Southwest  Region,  P.O, 
Box  728,  Santa  Fe,  New  Mexico  87504- 
0728,  telephone  505/988-6888.  Minutes 
of  the  meeting  will  be  available  for 


public  inspection  four  weeks  after  the 
meeting  at  the  office  of  the  Trail 
Manager,  located  in  room  358,  Pinon 
Building,  1220  South  St.  Francis  Drive, 
Santa  Fe,  New  Mexico. 

Dated;  January  24, 1994. 

Ernest  W.  Ortega, 

Acting  Regional  Director,  Southwest  Region. 
(FR  Doc.  94-2549  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  4310-7(Mlll 


INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

National  Industrial  Security  Program 
Policy  Advisory  Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFR 
101-6,  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  National  Industrial 
Security  Program  Policy  Advisory  Committee 
(NISPPAC). 

Date  o/ Meeting;  February  24, 1994. 

Time  of  Meeting:  10  a.m.  to  12  p.m. 

Place:  National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park,  Maryland 
20740-6001, 

Purpose:  To  discuss  National  Industrial 
Security  Program  (NISP)  policy  matters.  The 
agenda  will  include  a  discussion  on  the 
status  of  the  NISP  Operating  Manual, 
discussion  and  voting  on  the  NISPPAC 
Bylaws,  and  a  discussion  on  the  status  of  the 
draft  replacement  of  Executive  Order  12356 
and  the  report  of  the  Joint  DoD/DQ  Security 
Commission. 

This  meeting  will  be  open  to  the  public. 
However,  due  to  space  limitations  and  access 
procedures,  the  names  and  telephone 
numbers  of  individuals  planning  to  attend 
must  be  submitted  to  the  Information 
Security  Oversight  Office  (ISOO)  no  later 
than  February  21, 1994.  Written  statements 
from  the  public  will  be  accepted  in  lieu  of 
an  opportunity  for  comment 

For  Further  Information  Contact:  Steven 
Carfinkel.  Director,  ISOO,  750  17th  .Street 
NW.,  suite  530,  Washington,  DC  20006, 
telephone  (202)  634-6150. 

Dated;  February  1, 1994. 

Steven  Garfinkel, 

Director,  Information  Security  Oversight 
Office. 

(FR  Doc.  94-2629  Filed  2-4-94;  8:45  am) 
BILUNQ  CODE  6820-AF-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
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environmental  assessments  are  available 
are  listed  belbw  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  hidith 
Groves,  Interstate  Commerce 
Commission,  Sectimi  of  Environmental 
Analysis.  Room  3219,  VVashin^on,  DC 
20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessntent  are  due  IS  days  after  the 
date  of  availability: 

AB-83  (Sub-No.  13X),  Maine  Central 
Railroad  Company — Abandonment 
and  Discontinuance  of  Service.  EA 
available  1/31/94. 

Comments  on  the  following 
assessment  are  due  30  days  alner  the 
date  of  availability; 

AB-1  (Sub-No.  254X).  Chica^  and 
North  Western  Transportation 
Company — Discontinuance  and 
Abandonment  Exemption — in  Omaha, 
Douglas  County,  N^raska.  EA 
available  2/1/94. 

AB-3  (Sub-Na  112),  Missouri  Pacific 
Railroad  Company — ^Abandonment — 
in  Woodson  County.  Kansas.  EA 
available  1/25/94. 

Sidney  L.  Striddand,  |r., 

Secretofy. 

IFR  Doc  94-2691  Filed  2-4-94;  8:45  am) 
BUJLiHO  cooa  Tvas-oca 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operetions 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(bKl)  that  the  nanted 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authori:^  In  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  offices:  LADD  Furniture, 
Inc.,  #1  Plaza  Center,  P.O.  Box  HP3, 
High  Point.  North  Carolina  27261 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operation  and 
states  of  incorporation: 


State  ol  tnoorpo- 
ratkxi 


LADD  Transportation,  tnc  .  Nortfi  Carobrta. 
CtaytorvMarcus  Comparty,  North  Caroirna. 
trx:. 

Barclay  Furniture  Co  _  Mississippi. 

Fournier  Furniture,  Inc .  Minnesota. 

Pennsylvania  House,  tnc  _  Nortti  Carolina. 
American  Furniture  Co..  Virginia. 

Inc 

Pilkod  Cabinet  Co.,  Inc  _ _  North  Carolina 


Sidney  L.  Strickland,  p-.. 

Secretary. 
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Release  of  Waybill  Data 

The  Commission  has  received  a 
request  fiom  GE  Capital  Railcar  Services 
for  permission  to  use  certain  data  bom 
the  Commission’s  1983  throu^  1992 
ICC  Waybill  Samples. 

A  copy  of  the  request  (WB438 — 1/27/ 
94)  may  be  obtained  firom  the  ICC  Office 
of  Economics  and  Environmental 
Analysis. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  ol^ect  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission’s  Office  of 
Economics  and  Environmental  Analysis 
within  14  calendar  days  of  the  date  of 
this  notice.  The  rules  for  release  of 
waybill  data  (Ex  Parte  385  (Sub-No.  2)J 
are  codified  at  49  CFR  1244.8. 

Contact;  James  A.  Nash,  (202)  927-6196. 
Sidney  L.  Strickland, 

Secretary. 
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NAT10NA4.  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice. 

SUMMARY:'The  National  EiKiowroent  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budg^ 

(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Pap>erwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  1. 1994. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director.  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue 
NW.,  room  310,  Washington,  EX^  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  room  3002, 
Washington.  DC  20503  (202-395-6880). 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office.  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue 


NW.,  room  310,  Washington,  DC  20506 
(202)  606-8494  from  whom  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report:  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C  3504(h). 

Category:  Extension. 

Title:  Information  Survey  Ffmn  and 
Instructions  for  Panelists  and 
Reviewers. 

Form  Number:  3136-0123. 

Frequency  of  Collection:  Ad  hoc. 
Respondents:  individuals:  academic 
scholars,  writers,  teachers,  and  other 
experts  in  the  humanities. 

Use:  Peer  review  process  and 
application  evamation. 

Estimated  Number  of  Respondents:  500. 
Frequency  of  Response:  Oace. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  0.33  per 
respondent. 

Estimated  TxAai  Annual  Reporting  and 
Recordkeeping  Burden:  165  hours. 
Donald  Gibcon, 

Acting  Deputy  Chairman. 

IFR  Doc  94-2628  Filed  2-4-94;  8:45  am] 
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Humanities  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  Meetings. 

SUMMARY:  Pursiiant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue  NW.,  Washti^on, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington.  DC  20508;  telephtme  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  (Gained  by  contacting 


Federal  Regisler  t  VoL  59,  Na  25  /  Monday.  February  7.  1994  /  Notices 


5613 


the  Endowment's  TDD  terminal  on  (202) 
606-6282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  February  12, 1994. 

Time:  9  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meetirtg  will  review 
Reference  Materials  applications  in 
African,  Near  Eastern  &  Asian 
Studies,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
begiiming  after  July  1, 1994. 

David  Fisher, 

Advisory  CkrmmJttee  Martageiitent  Officer. 

|FR  Doc.  94-2627  Filed  2-4-94;  8:45  am) 
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Agency  Information  CoHectlon  Under 
0MB  Review 

AQEPICY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  9, 1994. 

ADDRESSES:  Send  comments  to  Ms. 

Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 


Budget,  New  Executive  Office  Building. 
728  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 

DC  20506  (202)  606-8494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
the  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for,  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
fiequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C  3504(h). 

Category:  Revisions 

Title:  Division  of  State  Programs: 
Guidelines  for  State  Council 
Proposals. 

Form  Number:  Not  Applicable. 
Frequency  of  Collection:  Biennially  or 
Triennially  (At  council’s  own  option). 
Respondents:  State  humanities  councils 
apply  for  funding. 

Use:  Application  for  Benefits  by  state 
humanities  councils  to  be  granted  to 
nonprofit  groups  and  organizations  in 
their  states  to  make  focused  coherent 
humanities  education  possible  in 
places  and  by  methods  that  are 
appropriate  to  adults.  Information 
will  be  used  by  panelists,  and  the 
Endowment’s  Chairman  to  determine 
eligibility  for  funding. 

Estimated  Number  of  Respondents:  26- 
28. 

Frequency  of  Response:  Biennially  or 
Triennially. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  87  per 
respondent  or  2262-2436  total  hours 
for  all  respondents. 

Estimated  Total  Annual  Reporting  and 
Recordkeeping  Burden:  46-220  hours. 
Donald  Gibson, 

Acting  Deputy  Chairman. 

|FR  Doc.  94-2572  Piled  2-4-94;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  Friday,  February  25, 1994; 

8  a.m.-5  p.m. 

Place:  Room  830,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  William  McHenry, 
Program  Director,  HRD,  room  815,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone;  (703)  306- 
1632. 

Purpose  of  Meeting:  To  provide  advice  and 
'  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Alliances 
for  Minority  Participation  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2, 1994. 

M.  Rdwcca  Winkler. 

Coijunittee  Management  Officer. 

[FR  Doc.  94-2669  Filed  2-4-94;  8:45  am) 
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Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemination 
(1210). 

Date  and  Time:  February  10, 1994, 1  p.ni. 
to  7  p.m;  February  11, 1994, 8  a.m.  to  6:30 
p.m.;  February  12. 1994, 8  a.m.  to  12  noon. 

Place:  Romn  330,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Ty^  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Nora  Sabelli,  Program 
Director,  4201  Wilson  Boulevard,  room  855, 
Arlington,  VA  2223a  Telephone  (703)  306- 
1651. 

Purpose  of  Meetirtg:  To  provide  advice  and 
recommendations  concerning  proposals 
.^bmltted  to  NSF  Icm'  financial  support 

Agendo:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Networking  Innas^cture 
for  Education  Program. 
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Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals,  the  meetings  are  closed  to  the 
public  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.Q  552b(c),  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Difficulty  in 
arranging  appropriate  meeting  times. 

Dated:  February  2, 1994. 

M.  Rebecca  Winkler,  ' 

Committee  Management  Officer. 

IFR  Doc  94-2668  Filed  2-4-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Event  Reporting  Guidelines; 

Availabiiity  of  Draft  Report 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  NRC  is  announcing  the 
availability  for  public  comment  of  a 
draft  report,  NlJREG-1022,  Revision  1, 
“Event  Reporting  Guidelines,  Second 
Draft  Report  for  Comment.” 

DATES:  The  comment  period  expires 
April  5. 1994. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publication  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555. 

A  free  single  copy  of  a  second  draft 
NUREG-1022,  Revision  1,  may  be 
requested  by  those  considering  public 
comment  by  writing  to  the  Distribution 
and  Mail  Services  Section,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  A  copy  also  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcel  Harper,  Phone;  (301)  492-4497, 
FAX:  (301)  492-8931,  or  Dennis  Allison, 
Phone:  (301)  492-4148,  FAX:  (301)  492- 
7142,  mailing  address:  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555. 

SUPPLEMENTARY  INFORMATION:  The  NRC 
has  prepared  a  draft  report,  NUREG- 
1022,  Revision  1,  “Event  Reporting 
Guidelines,  Second  Draft  Report  for  ' 
Comment.”  The  document  provides 
proposed  clarification  of  the  immediate 
notification  requirements  of  10  CFR 
50.72  and  the  30-day  written  licensee 


event  report  (LER)  requirements  of  10 
CFR  50.73  for  nuclear  power  plants. 

This  document  will  replace  NUREG- 
1022  and  its  Supplements  1  and  2. 

The  purposes  of  this  document  are  to 
ensure  events  are  reported  as  required 
by  improving  the  reporting  guidelines 
related  to  10  CFR  50.72  and  50.73  and 
to  consolidate  these  guidelines  into  a 
single  reference  document. 

The  NRC  staff  is  seeking  public 
comment  before  finalizing  Ae  revised 
NUREG  because  of  the  broad  interest  in 
event  reporting  at  nuclear  power  plants. 
The  staff  requests  that  comments  be 
limited  to  the  same  scope  as  the 
document,  which  involves  clarifying  but 
not  changing  the  reporting  requirements 
in  §§50.72  and  50.73. 

Previous  Draft  and  Comment 

The  availability  of  the  first  draft 
report  for  public  comment  was 
announced  on  October  7, 1991  (56  FR 
50598).  The  comment  period,  which 
was  extended  on  November  25, 1991  (56 
FR  59303),  expired  on  January  31, 1992. 

The  issues  raised  by  public  comments 
were  discussed  at  a  meeting  on  May  7, 
1992,  and  consensus  was  reached  for  a 
number  of  the  issues.  The  NRC  staffs 
summary  of  the  May  7, 1992,  meeting  is 
provided  in  a  memorandum  for  T, 

Novak  from  P.  Baranowsky,  dated  June 
3, 1992,  Subject:  Summary  of  Meeting 
with  NUMARC,  BWROG  LER/JCO 
Committee,  and  Others  on  Comments  on 
Draft  NUREG-1022,  Revision  1. 

On  April  8, 1993,  the  NRC  staff  issued 
an  agenda  for  a  second  meeting  (58  FR 
18167)  which  provided  proposed 
resolutions  for  remaining  issues.  These 
matters  were  then  discussed  at  the 
second  meeting  on  May  6, 1993,  where 
consensus  was  reached  for  a  number  of 
additional  issues.  The  NRC  staffs 
summary  of  the  May  6, 1993  meeting, 
which  includes  a  verbatim  transcript,  is 
provided  in  a  memorandum  for  G. 
Holahan  from  P.  Baranowsky,  dated 
May  20, 1993,  subject:  Summary  of 
Public  Meeting  on  the  Issues  Raised  by 
Public  Comment  on  Draft  NUREG-1022, 
Revision  1. 

Noteworthy  Issues 

Reviewers  should  note  that,  in  the 
second  draft,  shaded  text  indicates 
reporting  guidance  that  is  considered  to 
be  new  or  different,  in  a  meaningful 
way,  from  previously  published  generic 
reporting  guidance.  It  does  not  indicate 
changes  made  relative  to  the  first  draft. 

*  Reviewers  may  wish  to  take  note  of 
the  following  principal  differences  from 
the  positions  proposed  in  the  previous 
Federal  Register  notice  of  April  8, 1993 
(58  FR  18167): 


(1)  Actual  threats.  Following 
discussions  at  the  meeting  of  May  6, 

1993,  the  text  has  been  revised  so  that 
minor  events  are  not  portrayed  as 
constituting  actual  threats  to  plant 
safety.  (Section  3.2.5  beginning  on  page 
40  and  Section  3.2.8  beginning  on  page 
50.) 

(2)  Timeliness.  As  discussed  at  the 
meeting  of  May  6, 1993,  text  has  been 
revised  to  specifically  state  that  the 
timeliness  guidance  in  Generic  Letter 
91-18,  which  applies  primarily  to 
operability  determinations,  is  also 
appropriate  for  reportability 
determinations.  (Section  2.11  on  page 
17) 

(3)  Outside  design  basis.  As  discussed 
at  the  meeting  of  May  6, 1993,  the  text 
has  been  revised  to  make  it  clear  that 
the  staffs  position  regarding  long-term 
incapability  of  a  single  train  does  not 
include  cases  of  technical  inoperability 
or  minor  time  infractions.  In  addition, 
as  a  partial  response  to  industry 
comments,  the  wording  of  this  position 
has  been  revised  to  eliminate  statements 
about  “assuming  an  additional  single 
failure”  within  the  system.  Instead,  the 
wording  now  indicates  that  the  plant  is 
outside  of  its  design  basis  because  the 
system  does  not  have  the  “suitable 
redundancy”  required  by  the  General 
Design  Criteria  as  a  minimum  design 
criterion  for  the  system.  However,  the 
position  has  not  been  retracted.  (Section 
3.2.4  on  page  37.) 

Reviewers  may  also  wish  to  note  the 
following  points: 

(1)  Section  2.1.  Engineering  judgment 
should  be  supported  by  a  logical 
thought  process,  (page  11) 

(2)  Section  2.7.  Discussion  has  been 
included  to  address  multiple  relief  valve 
failures,  (pages  13  and  14) 

(3)  Section  3.2.7.  Eight  hours  is 
considered  a  “short  time”  with  regard  to 
loss  of  assessment  equipment  which  is 
rarely  used.  In  addition,  individual 
licensee  procedures  are,  in  essence, 
cited  as  the  authority  with  regard  to  loss 
of  response  equipment  such  as  sirens, 
(page  47) 

(4)  Section  3.2.8.  Significant 
hampering  includes  hypothetical 
demands,  i.e.,  site  personnel  were  or 
“would  be”  significantly  hampered.  In 
addition,  precautionary  evacuations  are 
not  reportable  imless  there  is  significant 
hampering,  (page  51) 

(5)  Section  3.3.2.  The  logic  indicates 
that  automatic  or  inadvertent  actuations 
of  single  ESF  components  are  generally 
not  reportable  because  single 
components  of  complex  systems  usually 
do  not  mitigate  the  consequences  of  an 
event.  However,  deliberate  operator 
actuations  of  one  or  more  components 
of  an  ESF  in  response  to  plant 
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conditions  in  order  to  mitigate  the 
consequences  of  an  event,  such  as 
starting  an  ECCS  pump  in  response  to 
rapidly  dropping  pressurizer  level,  are 
reportable,  (page  57)  Also,  the  text 
requests  that  licensees  report,  on  a 
voluntary  basis  if  need  be,  actuations  of 
specific  listed  systems.  This  is  the  same 
position  as  proposed  previously  by  the 
staff,  (page  59)  In  this  regard,  the  staff 
also  intends  to  communicate  clearly  that 
guidance  regarding  voluntary  reporting 
is  not  enforceable. 

(6)  Section  3.3.3.  The  text  now 
provides  considerable  discussion  and  a 
number  of  examples  taken  directly  from 
previous  guidance.  (Section  3.3.3  begins 
on  page  65) 

(7)  Section  4.  The  text  reflects  recent 
changes  in  the  telephone  systems  used 
for  emergency  telecommunications. 

Organization  of  Comments 

Commenters  are  encouraged  to  be 
specific.  Comments  may  be  submitted  as 
proposed  modified  text  for  the  NUREG 
that  encompasses  their  comments,  or  as 
discussions  of  example  conditions  or 
events  that  illustrate  a  particular  point 
regarding  reportability.  To  assist  in 
producing  effrcient  and  complete 
comment  resolution,  commenters  are 
requested  to  reference  the  numbered 
sectionfs)  in  the  draft  NUREG  (for 
example.  Section  3.3.4)  and  page 
numt^rfs)  related  to  their  comments, 
where  possible. 

Submittal  of  Comments  in  an  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  their  comments  in  an 
electronic  format  on  IBM  compatible, 
DOS  formatted  3.5  or  5.25  inch 
diskettes.  The  text  format  and  software 
version  should  be  identified  on  the  label 
of  the  diskette. 

Dated  at  Bethesda,  Maryland,  this  1st  day 
February,  1994. 

For  the  U.S.  Nuclear  Regulatory 
Ckjmmission. 

Edward  L.  Jordan, 

Director,  Office  for  Analysis  and  Evaluation 
of  Operational  Data. 

[FR  Doc.  94-2665  Filed  2^-94;  8:45  am) 
BILUMO  CODE  7S90-01-f> 


Pocket  No.  030-30485-EA;  EA  93-284, 
ASLBP  No.  94-685-02-EA] 

Atomic  Safety  and  Licensing  Board; 
Indiana  Regional  Cancer  Center 

(Order  Modifying  and  Suspending  Byproduct 
Material  License  No.  37-28179-01);  Hearing 
(Stafr  Order  Modifying  and  Suspending 
License  Effective  Immediately) 


February  1, 1994. 

Before  Administrative  Judges:  G.  Paul 
Bollwerk,  III,  Chairman,  Dr.  Charles  N. 

Kelber,  Dr.  Peter  S.  Lam. 

By  immediately  effective  order  dated 
November  16, 1993,  the  NRC  staff 
suspended  Byproduct  Material  License 
No.  37-28179^1.  Under  that  license, 
Indiana  Regional  Cancer  Center  (IRCC) 
is  authorized  to  use  a  strontium-90 
source  for  the  treatment  of  superficial 
eye  conditions.  The  order  also  modified 
the  license  to  prohibit  E)r.  James  Bauer, 
the  IRCC  Radiation  Safety  Officer  and 
the  only  authorized  user  on  the  license, 
from  engaging  in  any  activities  under 
the  license..  The  order  further  provided 
that  on  or  before  December  6, 1993,  the 
licensee.  Dr.  Bauer,  or  any  other  person 
adversely  affected  by  the  order  could 
submit  an  answer  to  the  order,  which 
could  include  a  request  for  a  hearing. 

On  December  2, 1993,  IRCC  and  Dr. 
Bauer  filed  a  request  for  a  hearing 
regarding  the  order.  The  Commission 
referred  this  filing  to  the  Atomic  Safety 
and  Licensing  Board  Panel  on  December 

13. 1993,  for  the  appointment  of  a 
presiding  officer  to  conduct  any 
necessary  proceedings.  On  December 

14. 1993,  the  Chief  Administrative  Judge 
of  the  Panel  appointed  this  Atomic 
Safety  and  Licensing  Board  pursuant  to 
the  Commission’s  referral.  (58  FR 
67,427).  The  Board  consists  of  Dr. 
Charles  N.  Kelber,  Dr.  Peter  S.  Lam,  and 
G.  Paul  Bollwerk,  III,  who  will  serve  as 
Chairman  of  the  Board. 

On  January  26, 1994,  the  Board 
conducted  a  prehearing  conference  in 
this  proceeding.  On  February  1, 1994, 
the  Board  issued  an  impubli^ed 
prehearing  conference  order  in  which  it 
ruled  on  various  discovery  and 
scheduling  matters. 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
parties  to  the  hearing  are  the  NRC  staffi 
IRCC,  6ind  Dr.  Bauer.  This  hearing  will 
be  governed  by  the  hearing  procedures 
set  forth  in  10  CFR  part  2,  subpart  G  (10 
CFR  2.700-.790). 

During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument,  as  provided  in  10  CFR  2.755, 
and  may  hold  additional  prehearing 
conferences  pursuant  to  10  CFR  2.752. 
The  public  is  invited  to  attend  any  oral 
argument,  prehearing  conference,  or 
evidentiary  hearing,  which  may  be  held 
pursuant  to  10  CFR  2.750-.751.  The 
Board  will  establish  the  schedules  for 
any  such  sessions  at  a  later  date, 
through  notices  to  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  NRC  Public  Docunaent 
Rooms.  _ 

In  accordance  with  10  CFR  2.715(a), 
any  person,  not  a  party  to  the 


proceeding,  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence  but  may  assist 
the  Board  and/or  parties  in  the 
definition  of  the  issues  being 
considered.  Written  limited  appearance 
statements  should  be  sent  to  the  office 
of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  Attention:  Docketing  and 
Service  Branch.  A  copy  of  the  statement 
also  should  be  served  on  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.  The  Board  will  make  a 
determination  at  a  later  date  whether 
oral  limited  appearance  statements  will 
be  entertained. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspe^ion  at  the 
Commission’s  Public  Document  Room, 
the  Gebnan  Building,  2120  L  Street, 

NW.,  Washington,  DC  20555.  i 

Dated:  Bethesda,  Maryland,  February  1,  i 

1994.  I 

For  the  Atomic  Safety  and  Licensing  1 

Board. 

G.  Paul  Bollwerk,  m. 

Chairman,  Administrative  fudge. 

[FR  Doc.  94-2663  Filed  2-4-94;  8:45  am| 
BtLUNQ  CODE  7S90-01-M 


[Docket  No.  030-31765-EA,  EA  93-006, 
ASLBP  No.  93-674-03-EA] 

Atomic  Safety  and  Licensing  Board; 
Oncology  Services  Coiporation 

(Order  Suspending  Byproduct  Material 
License  No.  37-28540-01);  Hearing  (Staff 
Order  Suspending  License  Elective 
Immediately) 

February  1, 1994. 

Before  Administrative  Judges:  G.  Paul 
Bollwerk,  III,  Chairman.  Dr.  Charles  N. 
Kelber,  Dr.  Peter  S.  Lam. 

On  January  20, 1993,  the  NRC  staff 
issued  an  immediately  effective  order 
suspending  Byproduct  Materials 
License  No.  37-28549-01.  (58  FR  6825). 
That  license  authorizes  Oncology 
Services  Corporation  (OSC)  to  use 
sealed-source  iridium-192  for  high  dose 
rate  (HDR)  human  brachytherapy 
treatments  in  six  OSC  facilities  in 
Pennsylvania.  As  justification  for  the 
order,  the  staff  dted  a  number  of 
circumstances  that  it  asserted 
demonstrated  *‘a  significant  corporate 
management  breakdown  in  the  control 
of  licensed  activities”  (58  FR  at  6826), 
including  a  November  1992  incident  at 
OSC’s  Indiana  (Pennsylvania)  Regional 
Cancer  Center  in  which  a  patient  given 
an  HDR  brachytherapy  treatment  was 
returned  to  her  nursing  home  with  a 
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iridium-192  source  mistakenly  still 
inside  her  body. 

The  January  1993  order  provided  that 
on  or  before  February  20, 1993,  licensee 
OSC  or  any  other  person  adversely 
aH^ected  by  the  order  could  submit  an 
answer  to  the  order,  which  could 
include  a  request  for  a  hearing.  On 
February  2, 1993,  OSC  filed  a  request  for 
a  hearing  regarding  the  order.  The 
Commission  referred  this  submission  to 
the  Atomic  Safety  and  Licensing  Board 
Panel  on  February  5, 1993,  for  the 
appointment  of  a  presiding  officer  to 
conduct  any  necessary  prot»edings.  On 
February  10, 1993,  the  Chief 
Administrative  Judge  of  the  Panel 
appointed  this  Atomic  Safety  and 
Licensing  Board  pursuant  to  the 
Commission’s  referral.  (58  FR  9224). 

The  Board  consists  of  Eh.  Charles  N. 
Kelber,  Dr.  Peter  S.  Lam,  and  G.  Paul 
Bollweric,  in,  who  will  serve  as 
Chairman  of  the  Board. 

On  February  23, 1993,  the  staff  filed 
the  first  of  a  series  of  motions  asking  for 
a  delay  of  the  proceeding  so  as  not  to 
interfere  with  various  ongoing 
investigations  relating  to  some  of  the 
circumstances  forming  the  basis  for  the 
suspension  order.  Acting  on  these 
requests,  the  Board  delayed  the 
beginning  of  discovery  by  the  parties 
through  early  December  1993.  See  LBP- 
93-6,  37  NRC  207,  vacated  in  part  as 
moot,  CLI-93-17.  38  NRC  44  (1993); 
LBP-93-10.  37  NRC  455,  aff’d,  CLI-93- 
17.  38  NRC  44.  (1993):  LBP-93-20.  38 
NRC  130  (1993).  By  letter  dated 
November  16, 1993,  the  staff  informed 
the  Board  that  it  would  not  request  any 
further  delays  in  the  proceeding  as  a 
result  of  the  investigations.  As  a 
consequence,  on  January  26, 1994,  the 
Board  conducted  a  prehearing 
conference.  Thereafter,  on  February  1, 
1994,  the  Board  issued  an  unpublished 
prehearing  conference  order  in  which  it 
ruled  on  various  discovery  and 
scheduling  matters. 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
parties  to  the  hearing  are  the  NRC  staff 
and  OSC.  The  hearing  will  be  governed 
by  the  hearing  procedures  set  forth  in  10 
CFR  part  2.  subpart  G  (10  CFR  2.700- 
.790). 

During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument,  as  provided  in  10  CFR  2.755, 
and  may  hold  additional  prehearing 
conferences  pursuant  to  10  CFR  2.752. 
The  public  is  invited  to  attend  any  oral 
argument  or  prehearing  conference,  as 
well  as  any  evidentiary  hearing,  which 
may  be  held  pursuant  to  10  Cra  2.750- 
.751.  The  Board  will  establish  the 
schedules  for  any  such  sessions  at  a 
later  date,  through  notices  to  be 


published  in  the  Federal  Register  and/ 
or  made  available  to  the  public  at  NRC 
Public  Document  Rooms. 

In  accordance  with  10  CFR  2.715(a), 
any  person,  not  a  party  to  the 
proceeding,  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence  but  may  assist 
the  Board  and/or  parties  in  the 
definition  of  the  issues  being 
considered.  Written  limited  appearance 
statements  should  be  sent  to  the  Office 
of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  Attention:  Dqcketing  and 
Service  Branch.  A  copy  of  the  statement 
also  should  be  served  on  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.  The  Board  will  make  a 
determination  at  a  later  date  whether 
oral  limited  appearance  statements  will 
be  entertained. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555. 

Dated:  Bethesda,  Maryland.  February  1, 
1994. 

For  the  Atomic  Safety  and  Licensing 
Board. 

G.  Paul  Bollwerk,  m. 

Chairman.  Administratiw  Judge. 

[FR  Doc.  94-2664  Filed  2-4-94;  8:45  am) 
BILUNO  CODE  7S90-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  on  the  Engineered  Barrier 
System  Looks  at  Engineered  Barrier 
Research,  Tours  Lawrence  Livermore 
National  Laboratory 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board’s  Panel  on  the  Engineered 
Barrier  System  will  hold  a  one-day 
meeting  on  March  10, 1994,  on  current 
and  planned  research  on  the  engineered 
barriers  that  could  be  used  in  a  potential 
repository  at  Yucca  Mountain.  A  site  at 
Yucca  Mountain,  Nevada,  currently  is 
being  characterized  by  the  Department 
of  Energy  (DOE)  for  its  suitability  as  the 
possible  location  of  a  permanent 
repository  for  civilian  spent  fuel  and 
defense  high-level  waste.  The  meeting, 
which  is  open  to  the  public,  will  be  held 
at  the  Sheraton  Inn,  5115  Hopyard 
Road.  Pleasanton,  California  94588: 
telephone  (510)  460-8800:  fax  (510) 
847-9455. 


An  important  focus  of  the  meeting 
will  be  the  DOE’s  strategy  and  timing  for 
determining  what  the  long-term 
corrosion  performance  will  be  for 
materials — ^particularly  modem 
materials  such  as  stainless  steels  and 
nickel  alloys.  The  Board  also  is 
interested  in  current  and  future  linkages 
between  engineered  barrier  system 
research  and  performance  assessment 
and  in  the  corrosion  models  to  be  used 
in  the  next  total  systems  performance 
assessment. 

Other  subjects  to  be  covered  include 
(in-repository)  criticality  control,  the 
DOE’S  plans  and  timing  for  developing 
research  on  filler  materials  for  canisters, 
changes  in  engineered  barrier  system 
research  plans  due  to  the  evolution  of 
the  waste  package  design,  the  effects  of 
human  materials  and  products  on 
repository  performance,  and  the 
potential  for  corrosion  influenced  by 
microbes  in  an  unsaturated  repository. 
The  Board  has  Invited  representatives 
from  the  DOE  and  Lawrence  Livermore 
National  Laboratory  (LLNL)  to  make 
presentations  at  the  meeting. 

On  Friday,  March  11, 1994,  LLNL 
representatives  will  conduct  a  brief 
morning  tour  of  the  laboratory  facilities, 
ending  no  later  than  noon. 
Transportation  for  the  tour  will  be 
provided  by  the  laboratory.  The  tour  is 
open  to  the  public,  but  space  is  limited, 
and  all  who  wish  to  attend  must 
preregister  as  soon  as  possible.  Submit 
the  following  information  to  Frank 
Randall  at  the  Board.’s  offices  (Tel:  703- 
235-4473:  Fax:  703-235-4495)  no  later 
than  February  1 7, 1994:  Complete  name, 
home  address,  telephone  number,  social 
security  number,  place  of  birth,  date  of 
birth,  and  your  business  name  and 
address.  You  must  also  bring  a  photo-ID 
with  you  to  the  badging  office  when 
beginning  the  tour.  Please  indicate  what 
type  you  will  bring,  the  ID  number,  and 
the  state  where  it  was  issued. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  papei  format  from 
Victoria  Reich,  Board  librarian, 
beginning  April  22, 1994.  For  further 
information,  contact  Frank  Randall, 
External  Affairs,  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  suite  910,  Arlington, 

Virginia  22209:  (703)  235-4473. 

Dated:  February  2. 1994. 

William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  94-2675  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  •820-AM-M 
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Structural  Geology  &  Geoengineering 
Panel;  Tectonics  Meeting 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board’s  (the  Board)  Panel  on 
Structural  Geology  &  Geoengineering 
will  hold  a  two-day  meeting  on 
tectonics  on  March  8-9, 1994.  The 
meeting,  which  is  open  to  the  public, 
will  be  held  at  the  Holiday  Inn  Crowne 
Plaza,  San  Francisco  Airport,  600 
Airport  Blvd.,  Burlingame,  California 
94010;  telephone  (415)  340-8500;  fax 
(415) 340-0599. 

The  focus  of  the  panel  meeting  will  be 
the  methodology,  existing  results,  and 
uses  of  probabilistic  seismic  and 
volcanic  hazard  estimates  at  Yucca 
Mountain.  A  site  at  Yucca  Mountain 
currently  is  being  characterized  by  the 
Department  of  Energy  (DOE)  for  its 
suitability  as  the  possible  location  of  a 
permanent  repository  for  civilian  spent 
fuel  and  defense  high-level  waste.  The 
DOE  has  assigned  a  key  role  to 
probabilistic  hazard  estimation  in 
determining  site  suitability  and  the 
design  and  licensability  of  the  proposed 
repository. 

During  the  panel  meeting,  the  DOE 
will  discuss  probabilistic  seismic  and 
volcanic  hazard  estimation  and  its  uses 
as  presented  in  two  reports:  (1)  The  DOE 
topical  report  on  seismic  hazards 
assessment  and  (2)  the  Los  Alamos 
National  Laboratory  report  on  volcanic 
hazard  studies.  In  addition,  the  Board 
has  asked  for  an  update  on  recent 
seismological  and  geologic 
investigations  that  have  a  bearing  on 
hazard  estimation. 

The  Board  has  invited  other  interested 
parties,  such  as  the  state  of  Nevada,  the 
Nuclear  Regulatory  Commission,  and 
their  contractors,  to  comment  on  the 
doe’s  presentations  and  present  the 
latest  results  of  similar  studies  on  Yucca 
Mountain.  The  Board  also  has  invited  a 
number  of  eminent  outside  scientists  to 
provide  their  views  on  probabilistic 
hazard  estimation. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  April  20, 1994.  For  further 
information,  contact  Frank  Randall, 
♦External  Affairs.  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  suite  910,  Arlington. 

Virginia  22209;  (703)  235-4473. 


Dated:  February  2, 1994. 

William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  94-2654  Filed  2-4-94;  8.45  am] 
BILLING  CODE  6S20-AMMM 


Panel  on  the  Environment  &  Public 
Health  Plans  Field  Trip  and  Workshop 
on  Yucca  Mountain  Terrestrial 
Ecosystems 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board’s  Panel  on  the 
Environment  &  Public  Health  has 
scheduled  a  field  trip  to  Yucca 
Mountain  followed  by  a  one-day 
workshop  in  Las  Vegas  on  March  21  and 
22, 1994.  A  site  at  Yucca  Mountain, 
Nevada,  is  being  characterized  by  the 
Department  of  Energy  (DOE)  for  its 
suitability  as  the  possible  location  of  a 
permanent  repository  for  civilian  spent 
fuel  and  defense  high-level  waste.  Both 
the  field  trip  and  the  workshop  will 
focus  on  the  terrestrial  ecosystem 
studies  being  conducted  in  conjunction 
with  the  Yucca  Mountain  project. 
Although  the  field  trip  and  the  meeting 
are  open  to  the  public,  the  number  of 
participants  who  can  attend  the  field 
trip  will  be  limited,  and  advance 
reservations  will  be  necessary.  (See 
information  below  on  making  advance 
reservations.)  The  workshop  will  be 
held  at  the  Holiday  Inn  Crowne  Plaza, 
4255  South  Paradise,  Las  Vegas,  Nevada 
89109;  telephone  (702)  369-4400;  fax 
(702) 369-3770. 

The  field  trip  on  March  21  will  allow 
panel  members  and  consultants  to 
review  the  work  described  to  the  panel 
by  the  DOE  at  the  panel’s  Novem^r  22, 
1993,  meeting  in  I^s  Vegas.  The  panel 
will  visit  locations  where  environmental 
monitoring  activities  are  being 
conducted,  as  well  as  other  locations 
where  scientific  studies  are  under  way 
at  the  site  that  could  help  project  the 
long-term  environmental  effects  of  a 
potential  repository.  These  might 
include  sites  where  infiltration  and 
evapotranspiration  are  being  studied, 
and  places  where  there  is  evidence  of 
fracture-rooting  of  plants.  No  cameras  or 
videorecorders  are  allowed  on  the  field 
trip.  A  box  lunch  will  be  provided. 

Persons  wishing  to  attend  the  field 
trip  must  submit  die  following 
information  by  telephone  or  fax  to  Frank 
Randall  at  the  Board’s  offices  in 
Arlington,  Virginia;  telephone  (703) 
235-4473;  fax  (703)  235-4495. 

Non-U.S.  Citizens:  Complete  name, 
home  address,  telephone  number,  social 


security  number,  date  of  birth,  gender, 
country  of  citizenship,  passport  number 
and  expiration  date,  immigrant  alien 
status,  type  of  visa  and  expiration  date, 
name  and  address  of  employer,  name 
and  address  of  work  place  (if  different 
from  employer’s),  length  of  time  in  the 
United  States,  and  alien  registration 
number.  You  must  also  bring  a  photo- 
ID  with  you  to  the  badging  office  when 
beginning  the  field  trip.  Please  indicate 
what  type  you  will  bring,  the  ID 
number,  and  the  state  where  it  was 
issued.  This  information  must  be 
provided  to  the  Board  no  later  than 
February  17,  1994.  You  also  must  bring 
your  passport  or  alien  registration  card 
with  you  to  the  badging  office  when  you 
begin  the  field  trip. 

U.S.  Citizens:  Complete  name,  home 
address,  telephone  number,  social 
security  number,  place  of  birth,  date  of 
birth,  and  your  business  name  and 
address.  You  must  also  bring  a  photo-ID 
with  you  to  the  badging  office  when 
beginning  the  field  trip.  Please  indicate 
what  type  you  will  bring,  the  ID 
number,  and  the  state  where  it  was 
issued.  All  information  must  be 
provided  to  the  Board  no  later  than 
March  4,  1994. 

The  workshop,  which  will  begin  at 
8:30  a.m.  on  March  22,  will  continue  the 
panel’s  review  of  the  DOE’s 
environmental  activities  at  Yucca 
Mountain,  focusing  particularly  on  the 
potential  long-term  interactions  between 
a  possible  repository  and  the  overlying 
and  surrounding  environment.  The 
workshop  also  will  explore  a  previously 
stated  Board  concern  that  experimental 
studies  might  be  needed  to  develop  the 
information  necessary  to  adequately 
forecast  the  long-term  environmental 
effects  of  a  repository. 

Panel  members  will  hear 
presentations  from  representatives  of 
the  DOE  and  its  contractors  on  the 
Thermal-Loading  Study  Design, 
evapotranspiration,  and  heat  transfer 
from  a  potential  repository  to  the 
surface  environment.  The  panel  also 
will  investigate  the  legal  requirements 
for  environmental  programs  at  Yucca 
Mountain,  and  the  implications  of  those 
legal  requirements  for  the  technical 
studies  to  be  conducted. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  May  4, 1994.  For  further 
information,  contact  Frank  Randall, 
External  Affairs,  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  suite  910,  Arlington, 

Virginia  22209;  (703)  235-4473. 
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Dated:  February  1, 1994. 

William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  94-2674  Filed  2-4-94;  8:45  am] 
BILUNG  CODE  6820-AM-M 


RESOLUTION  TRUST  CORPORATION 

Legal  Warrant  Program 

agency:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  public  is  hereby  notified 
that  the  Resolution  Trust  Corporation 
(RTC)  maintains  a  program  under  which 
only  employees  designated  by  the  RTC 
as  “Legal  Officers,”  who  are  issued  a 
warrant,  execute  contracts  for  legal 
services  on  behalf  of  the  RTC.  A 
Statement  of  Qualifications  to  be,  and 
Authority  of,  an  RTC  Warranted  Legal 
Officer  (Statement),  is  available  for 
distribution  to  the  public. 

ADDRESSES:  The  Statement  may  be 
obtained  from  the  RTC  Public  Reading 
Room.  801 17th  Street  NW., 

Washington,  DC,  phone  number  (202) 
416-6940,  fax  (202)  416-2076  (These 
are  not  toll-ftee  numbers),  and  from  the 
RTC  Public  Service  Centers:  Atlanta 
PSC,  Marquis  One  Tower,  suite  1100, 
245  Peachtree  Center  Avenue,  NE., 
Atlanta,  GA.,  phone  number  (404)  225- 
5069  or  (800)  628-4362,  fax  (404)  225- 
5081;  Dallas  PSC.  Reverchon  Plaza, 
suite  130,  500  Maple  Avenue,  Dallas, 
TX.  75219,  phone  number  (214)  443- 
4860  or  (800)  782-4674,  fax  (214)  443- 
4875;  Denver  PSC,  1111  15th  Street, 
suite  101,  Denver,  CO.  80202,  phone 
number  (303)  556-6400  or  (800)  542- 
6135,  fax  (303)  556-6430;  Kansas  City 
PSC.  4900  Main  Street,  suite  200, 
Kansas  City.  KS.  64112,  phone  number 
(816)  968-7184  or  (800)  365-3342,  fax 
(816)  531-7251;  Newport  Beach  PSC. 
4000  MacArthur  Blvd.,  suite  4100,  West 
Tower,  Newport  Beach,  CA.  92660, 
phone  niunl^  (714)  263-4953  or  (800) 
283-9288,  fax  (714)  852-7674;  and 
Valley  Forge  PSC,  1000  Adams  Avenue, 
Norristown,  PA.  19403,  phone  number 
(215)  650-8500  or  (800)  782-6326,  fax 
(215) 650-6168. 

EFFECTIVE  DATE:  The  statutory 
requirements  described  in  this  notice 
become  effective  on  February  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Gold,  Counsel,  RTC  Division  of 
Legal  Services,  (202)  736-0728.  This  is 
not  a  toll-free  number. 

SUPPLBNENTARY  INFORMATION:  The 
Resolution  Trust  Corporation 
Completion  Act  (RTCCA),  Public  Law 
No.  93-204,  was  enacted  on  December 


17, 1993.  Section  30  of  the  RTCCA 
added  a  new  subsection  (y)  to  section 
21A  of  the  Federal  Home  Loan  Bank 
Act,  12  U.S.C.  1441a.  Section  30  of  the 
RTCCA  provides  that  a  person  may 
execute  or  modify  a  contract  for  goods 
or  services  on  behalf  of  the  RTC  only  if 
the  person  is  a  warranted  contracting 
officer  appointed  by  the  RTC  or  a 
managing  agent  of  a  savings  association 
under  the  conservatorship  of  the  RTC. 
Section  30  further  provides  that  each 
such  person  must  provide  appropriate 
certification  to  parties  contracting  with 
the  RTC,  and  that  each  contract  must 
contain  certain  notices  to  the  other 
contracting  party  regarding  the 
requirements  for  appointment  as  a 
warranted  contracting  officer  and  the 
nature  and  extent  of  the  warranted 
contracting  officer’s  or  managing  agent’s 
authority.  Finally,  section  30  provides 
that  any  contract  that  fails  to  meet  these 
requirements  shall  be  null  and  void  and 
shall  not  be  enforced  against  the  RTC  or 
its  agents  by  any  court. 

In  compliance  with  the  RTCCA,  the 
Office  of  General  Counsel  of  the  RTC 
(also  referred  to  as  the  Division  of  Legal 
Services),  has  developed  a  program  for 
warranting  employees  of  the  Office,  to 
be  referred  to  herein  as  “Legal  Officers,” 
to  execute  contracts  for  legal  services, 
and  take  related  actions,  on  behalf  of  the 
RTC.  The  requirements  to  be  a 
warranted  Legal  Officer,  and  the  nature 
and  extent  of  the  contracting  authority 
exercised  by  any  warranted  Legal 
Officer,  are  set  forth  in  the  publicly 
available  Statement.  These  may  be 
adjusted  from  time  to  time,  with 
corresponding  updating  of  the 
Statement  and  notice  to  the  public. 

There  are  five  levels  of  Legal  Officer, 
Level  V  being  the  highest.  In  brief 
summary,  the  requirements  to  be 
appoint^  as,  and  to  remain,  a  Legal 
Officer  are  a  combination  of  experience, 
training,  and  education.  The  higher  the 
level,  the  more  stringent  the 
requirements,  and  concomitantly,  the 
greater  authority  exercised. 

The  amounts  of  authority  granted  to 
each  level  of  Legal  Officer  are  as 
follows: 

Level  I:  On  a  per  contracting  action 
basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  up  to  $10,000; 

b.  Execute  task  orders  with  total  fees 
up  to  $25,000  imder  pre-established  task 
order  agreements; 

c.  Execute  contract  administrative 
changes  within  the  scope  of  a  contract 
which  do  not  affect  delivery,  cost,  or 
schedule. 

Level  II:  On  a  per  contracting  action 
basis,  to: 


a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$100,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $200,000 
under  pre-established  task  order 
agreements; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  delivery,  cost,  and 
schedule,  where  the  fees  for  the  change 
or  modification  result  in  the  modified 
contract  not  exceeding  $100,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $100,000; 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $10,000. 

Level  III:  On  a  per  contracting  action 
basis.  Level  IB  Legal  Officers  have 
authority  to: 

a.  Execute  contracts  with  total 
estimated  fees  up  to  $250,000; 

b.  Execute  task  orders  with  total  fees 
up  to  $500,000  under  pre-established 
task  order  agreements; 

c.  Execute  administrative  clianges  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  delivery,  cost,  and 
schedule,  where  the  fees  for  the  change 
or  modiffcation  result  in  the  modified 
contract  not  exceeding  $250,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $250,000;  and 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $100,000. 

Level  rV  Legal  Officers  in  the 
Washington.  DC  office  have  authority, 
on  a  per  contracting  action  basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$2,000,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $2,000,000; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  and 
task  orders  and  contract  modifications 
including  changes  in  delivery,  cost  or 
schedule,  where  the  fees  for  the  change 
or  modifications  result  in  the  modified 
contract  not  exceeding  $2,000,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $1,000,000;  and 

e.  Execute  contract  claim  settlements 
with  fees  up  to  $200,000. 

Level  rV  Legal  Officers  in  field  offices 
have  authority,  on  a  per  contracting 
action  basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$1,000,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $1,000,000; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  deUvery,  cost,  and 
schedule,  where  the  fees  fcx*  the  change 
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or  modification  result  in  the  modified 
contract  not  exceeding  $1,000,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $500,000;  and 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $100,000. 

The  Level  V  Legal  Officer  (the  General 
Counsel  of  the  ETC),  on  a  per 
contracting  action  basis,  has  unlimited 
authority  to: 

a.  Execute  contracts,  including  task 
order  agreements; 

b.  Execute  task  orders; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
thereof; 

d.  Execute  contract  terminations;  and 

e.  Execute  contract  claim  settlements. 

Legal  Officers  are  given  a  certificate  of 

appointment,  showing  the  level  of  the 
warrant.  The  certificate  shall  be  signed 
by  RTC’s  General  Counsel.  This 
certificate,  or  a  copy,  must  be  presented 
prior  to  executing  a  contract  or  taking 
one  of  the  other  actions  listed  above. 

The  public  should  be  aware  that  this 
notice,  and  the  referenced  Statement, 
apply  only  to  RTC  contracts  for  the 
, provision  of  legal  services.  The  RTC  on 
January  21, 1994  (59  FR  3382)  issued  a 
notice,  summarizing  the  parameters  of 
the  correlative  Warranted  Contracting 
Officer  program  for  contracts  for  non- 
legal  services,  and  is  making  publicly 
available  a  corresponding  statement  of 
the  parameters  of  that  program. 
Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 

Secretary. 

[FR  Doc.  94-2647  Filed  2^-94;  8:45  am] 
BILLING  CODE  e714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33555;  International  Series 
Release  No.  634;  File  No.  SR-Amex-93-28] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  Relating  to  the  Listing  of 
Options  on  American  Depositary 
Receipts 

January  31, 1994. 

I.  Introduction 

On  October  12, 1993,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
"Exchange”)  submitted  to4he  Securities 
and  Exchange  Commission 
(“Commission”  or  “SEC”),  pursuant  to 
Section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  American 
Depositary  Receipts  (“ADRs”)  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33103 
(October  25, 1993),  58  FR  58357 
(November  1, 1993).  No  comments  were 
received  on  the  proposed  rule  change.3 

II.  Description 

On  November  27, 1992,  the 
Commission  approved  an  Amex 
proposal  to  list  and  trade  ADR  options 
where  the  underlying  foreign  security  is 
subject  to  a  comprehensive  surveillance 
sharing  agreement  and  the  underlying 
ADR  meets  or  exceeds  the  Exchange’s 
established  uniform  options  listing 
standards.'*  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  Amex  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options’  listing  without  an  agreement. 
Second,  the  Amex’s  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  “float”  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 


nsU.S.C.  78s(b)(l)  (1988). 

2  17  CFR  240.19b-4  (1993). 

2  The  proposal  was  amended  on  December  23, 
1993  to  clarify  the  procedure  the  CBOE  would  use 
to  determine  whether  50%  or  more  of  the  world¬ 
wide  trading  volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market.  Letter  from 
Claire  P.  McGrath,  Managing  Director  and  Special 
Counsel,  Derivative  Securities,  Amex,  to  Richard 
Zack,  Branch  Chief,  Office  of  Derivatives 
Regulation,  Division  of  Market  Regulation 
("Division”),  Commission,  dated  December  23, 

1993  (“Amendment  No.  1").  In  addition,  although 
the  proposal  originally  contained  a  request  to  list 
options  on  ADRs  representing  shares  of  Teva 
Pharmaceutical  Industries  and  YPF  Sociedad 
Anonima,  it  is  not  necessary  for  the  Commission  tO' 
specifically  approve  the  listing  of  these  options. 
Under  the  current  approval  order,  these  options  are 
eligible  for  listing,  without  further  action  by  the 
Commission,  if  they  meet  Amex  listing  standards, 
as  amended  by  this  order. 

Securities  Exchange  Act  Release  No.  31529 
(November  27, 1992),  57  FR  57248  (December  3, 
1992)  ("ADR  Approval  Order”).  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  Amex  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  “float”  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  Amex  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  Amex  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  Amex  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  Amex  and  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.* 

The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  Amex  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.6  Under  the  proposal,  the  Amex 


>  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
Section  19  of  the  Act  and  Rule  19b-4,  thereunder. 

sunder  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 

Continued 
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will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer’s  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
The  combined  trading  volume  for  all 
classes  of  the  foreign  issuer’s  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.  ^  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  felow  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.o 
The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
(“ISG”)  9  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  (“ITS”).*o  The  U.S.  self- 


foreign  issuer  and  ADRs  that  overly  any  one  of 
these  classes  of  common  stock.  See  Letter  &om 
Claire  P.  McGrath.  Managing  Director  and  Special 
Counsel.  Derivative  Securities.  Amex,  to  Richard 
Zack.  Branch  Chief,  Office  of  Derivatives 
Regulation,  Division,  Commission,  dated  January  6. 
1994  ("yjJR  Letter”). 

7  See  ADR  Letter,  supra  note  6,  and  telephone 
conversation  between  Claire  P.  McGrath.  Managing 
Director  and  Special  Counsel,  Derivative  Securities, 
Amex,  and  Brad  Ritter,  Attorney,  Office  of 
Derivatives  Regulation,  Division,  Commission, 
January  27, 1994. 

a  See  ADR  Letter,  supra  note  6.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  Amex  also  represents  that  it  will  use  its  best 
efforts  to  discover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  options  trades. 

bISG  was  formed  on  )uly  14. 1963  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  8to<^  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1963.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29. 1990. 
The  members  of  the  ISG  are:  the  Amex.  the  Boston 
Stock  Exchange,  Inc,  ("BSE”),  the  Chicago  Board 
Options  Exchange,  Inc.  (“CBOE”).  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"),  the  Cincinnati  Stock 
Exdiange.  Inc.  (“CSE”),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD”),  the  New  York 
Stock  Exchange,  Inc.  ("NYSE”),  the  Pacific  Stock 
Excliange,  Inc.  T'PSE”),  and  the  Philadelphia  Stock 
Exchange.  Inc.  (“Phlx”). 

70  ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
fiom  any  participant  for  multiple  trading  securities; 


regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.  11 

III.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5). 12  Specifically,  tlie  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.  13  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.^  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock. is 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Amex  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First,  Amex  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  Amex’s  uniform  options  listing 
standards  in  all  respects.  As  described 


(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets:  (3) 
participation,  under  certain  conditions,  by  members 
of  all  [^icipating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

>  ’  See  ADR  Letter,  supra  note  6. 

’2 15  U.S.C.  789f(b)(5)  (1988). 

17  For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

i<  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  9&th  Cong.,  1st  sess.  (Conun.  Print  No. 
96-1FC3.  December  22. 1978). 

is  Pursuant  to  Section  6(bK5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  Amex  made  a 
reasonable  inquiry  to  evaluate  foreign 
securities  underlying  the  ADR  options 
to  ensure  that  these  securities  are 
generally  consistent  with  the 
requirements  set  forth  in  the  Exchange’s 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  Amex 
standard.  The  Commission  believes, 
however,  that  requiring  the  Amex  to 
review  the  foreign  securities  underlying 
the  ADR  options  to  ensure  that  they  are 
generally  consistent  with  the  Exchange’s 
options  listing  standards,  along  with 
other  market  safeguards  will  adequately 
protect  investors  fitim  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated.io 

Third,  toe  Amex  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  Amex  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  ex^ange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  Amex 
to  detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 
regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG,  which  will  provide  for  the 
exchange  of  necessary  surveillance 


16  For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 
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information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  ADR  market.^? 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of  . 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  sto^ 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 

In  particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
prefects  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  secririty  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  bom  in  terms  of  share 
volume  and  me  value  of  trading. 
Because  of  me  additional  leverage 
provided  by  an  option  on  an  ADR,  me 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  me 
exchange  where  me  ADR  option  trades 
and  the  exchange  where  me  foreign 
security  underlying  me  ADR  primarily 
trades,  will  ensiue  me  integrity  of  the 
marketplace.!*  The  Commission  further 
believes  mat  me  ability  to  obtain 
relevant  surveillance  information, 
including,  among  omer  thin^,  me 
identity  of  me  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  me  current  proposal,  me 
Commission  believes  mat  it  is 


17  Se«  ADR  Letter,  supra  note  6. 

'■See  also  Securities  Exchange  Act  Release  No. 
26SS3  (March  21. 1969),  54  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  (‘‘IMI*’),  an  index 
con^ised  of  ADRs  traded  In  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sh^ng  agreements  in 
place  between  the  Amex  and  the  foreign  exchai^es 
on  which  the  securities  underlying  the  AEHls  traite 
80  that  a  subetantial  percentage  of  the  Index  was 
covered  by  oomprehmsive  surveillance  sharing 
agreements. 


appropriate  to  permit  me  listing  of 
options  on  an  ADR  wimout  me 
existence  of  a  comprehensive 
surveillance  sharing  agreement  wim  me 
foreign  market  where  me  underlying 
security  traded,  as  long  as  the  U.S. 
market  for  me  underlying  ADRs  is  at 
least  as  large  as  me  market  for  me 
underlying  foreign  security. 

Specihcally,  me  proposed  listing 
standards  require  mat  50%  or  more  of 
me  world-wide  trading  volume  in  me 
underlying  foreign  security  occur  in  me 
U.S.  ADR  market,  which  consists  of  the 
Amex,  me  BSE,  the  CBOE,  me  CHX,  me 
CSE,  me  NASD,  me  NYSE,  me  PSE,  and 
the  Phlx.  The  proposal  furmer  requires 
mat  for  me  continued  trading  of  the 
ADR  options  me  percentage  of  the 
world-wide  trading  volume  occurring  in 
me  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  me 
relevant  pricing  market  for  me  options 
on  ADRs  is  me  U.S.  ADR  market  ramer 
man  the  foreign  market  where  me 
security  underlyiim  me  ADR  trades. 

Moreoever,  me  ^mmission  believes 
mat  me  proposed  memod  for 
determining  whemer  me  trading  volmne 
in  me  U.S.  ADR  mamet  meets  the 
required  percentages  is  adequate  to 
ensure  that  me  U.S.  ADR  market  is  and 
continues  to  be  me  price  discovery 
market  for  me  foreign  security 
underlying  me  ADR  option. 

Specifically,  me  Amex  has  represented 
mat  it  will  calculate  me  trading  volume 
for  me  previous  three  monms  in  me 
underlying  ADR,  me  underlying  foreign 
security,  and  omer  related  securities 
which  can  affect  me  pricing  of  me 
underlying  foreign  security.!*  To  list  an 
ADR  option  wimout  me  e?dstence  of  a 
comprehensive  surveillance  sharing 
agreement,  me  proposal  requires  me 
combined  trading  volume  for  ADRs 
overlying  any  class  of  me  foreign 
issuer’s  stock,  occurring  in  me  U.S.  ADR 
market,  to  be  not  less  man  50%  of  me 
combined  world-wide  trading  volume 
for  all  classes  of  me  issuer’s  stock  and 
all  ADRs  mat  overlie  any  of  mese 
classes.  20 

In  summary,  me  Commission  believes 
mat  in  cases  where  a  substantial 
percentage  of  me  world-wide  trading 
volume  for  me  underlying  ADR,  me 
underlying  foreign  security,  and  omer 
securities  relevant  to  me  pricing  of  these 
securities  occurs  in  me  U.S.  ADR 
market, 2!  me  U.S.  ADR  market  operates 


'■See  supra  note  6,  and  acccHnpanying  text. 

^Id. 

21  We  note  that  it  Is  appropriate  to  view  the  U.S. 
ADR  market  as  a  single  market  even  though  it  is 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commission  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 


as  me  price  discovery  market  for  me 
foreign  securities  (I.e.,  stocks  and  ADRs) 
imderlying  me  ADR  options.  In  mese 
cases,  the  Commission  believes  that  me 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
omer  abusive  trading  strategies  in 
conjunction  wim  transactions  in  me 
overlying  ADR  options  market. 

Therefore,  because  me  Amex,  and  all 
me  omer  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  me  ISC,  me  Commission 
believes  mat  mere  is  an  effective 
siuveillance  sharing  arrangement  to 
permit  me  exchanges  and  me  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  1  to  me 
proposed  rule  change  prior  to  me 
mirtieth  day  after  me  date  of 
publication  of  notice  of  filing  thereof  in 
me  Federal  Register.  Amendment  No.  1 
merely  clarifies  how  me  Amex  will 
determine  whemer  or  not  less  man  50% 
(or  less  than  30%,  in  me  case  of  me 
maintenance  standard)  of  me  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  (as  represented  by 
ADRs,  common  stock  and  any  omer 
related  securities)  occurs  in  the  U.S. 
ADR  market.  The  Commission  believes 
mat  mis  amendment  strengmens  the 
proposal  by  ensuring  mat  me  standard 
will  be  applied  consistently  by  all  me 
markets  seeking  to  list  ADR  options  and 
raises  no  new  issues. 

Accordingly,  because  me  Commission 
believes  mat  me  amendment  makee 
clarifying,  non-substantive  changes  to 
me  proposal,  me  Commission  finds  mat 
it  is  consistent  wim  Sections  19(b)(2)  ! 
and  6(b)(5)  of  me  Act  22  to  approve 
Amendment  No.  1  to  me  Amex’s 
proposal  on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  Invited  to 
submit  written  data,  views  and 
argiunents  concerning  Amendment  No. 
1  to  me  propiosed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  mereof  wim  me  Secret^, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  me  submission,  all 
subsequent  amendments,  all  written 
statements  wim  respect  to  me  proposed 
rule  change  mat  are  filed  wim  me 
Commission,  and  all  written 
communications  relating  to  me 


could  trade  are  linked  together  by  ITS.  The 
Commission  further  notes  that  one  market,  the 
NYSE,  typically  operates  as  the  primary  exchange 
on  whirm  trades  in  U.S.  ADRs  are  executed. 

22 15  U.S.C  788(b)(2)  and  7ef(b)(5)  (t988l 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  horn  the 
public  in  accordance  with  the 
provisions^f  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28, 1994. 

It  is  Therefore  Ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-93-28)  is  approved,  effective 
February  7, 1994.  Accordingly,  the 
Exchange  may  submit  listing  certificates 
for  ADR  options  as  specified  herein  on 
February  7, 1994  pursuant  to  Rule 
12dl-3  under  the  Act  and  commence 
trading  in  the  options  according  to  the 
time  piarameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doa  94-2718  Filed  2-4-94;  8:45  ami 
BIUJNQ  CODE  aOIO-OI-M 


[Release  No.  34-33554;  International  Series 
Release  No.  633;  File  No.  SR-CBOE-83- 
38] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 

Inc.;  Order  Approving,  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1  and  2 
to,  a  Proposed  Rule  Change  Relating 
to  the  Listing  of  Options  on  American 
Depositary  Receipts 

January  31, 1994. 

I.  Introduction 

On  September  21, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  “Exchange”)  submitted  to  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Art  of  1934  (“Act”)i  and  Rule 
19b-4'  thereunder ,2  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  American 
DeposiViry  Receipts  (“ADRs”)  where 
50%  or  more  of  the  world-wide  trading 


*3 15  U.S.C.  788(b)(2)  (1988). 

17  CFR  200.30-3(aXl2)  (1993). 
>  15  U.S.C  78(b)(1)  (1988). 

*  17  CFR  240.19b-4  (1993). 


volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Art  Release  No.  33102 
(October  25, 1993),  58  FR  58356 
(November  1, 1993).  No  comments  were 
received  on  the  proposed  rule  change.3 

n.  Description 

On  November  27, 1992,  the 
Commission  approved  a  CBOE  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange’s 
established  uniform  options  listing 
standards.^  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  CBOE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options,  listing  without  an  agreement. 
Second,  the  CBOE’s  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  “float”  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  CBOE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  “float”  of  6,300,000  ADRs, 


3  Two  amendments  were  made  to  the  prop>osaI. 
First,  the  proposal  was  amended  on  October  25, 

1993  to  delete  a  sentence  from  the  proposed  rule 
that  defined  an  "effective  surveillance  agreement" 
as  an  agreement  that  meets  the  standards  for 
effectiveness  established  by  the  Commission.  Letter 
from  William  J.  Barclay,  Vice  President,  Strategic 
Planning  and  International  Development,  CBOE,  to 
Richard  L.  Zack,  Branch  Chief,  Office  of  Derivatives 
Regulation,  Division  of  Market  Regulation 
(“Division”),  Commission,  dated  October  25, 1993 
("Amendment  No.  1”).  Second,  the  proposal  was 
amended  on  )anuary  26, 1994  to  clarify  the 
procedure  the  CBOE  would  use  to  determine 
whether  the  50%  of  the  world-wide  trading  volume 
of  the  underlying  foreign  security  occurs  in  the  U.S. 
ADR  market.  Letter  from  Richard  G.  DuFour, 
Executive  Vice  President,  CBOE,  to  Richard  L.  Zack, 
Branch  Chief,  Office  of  Derivatives  Regulation, 
Division,  Commission,  dated  January  26, 1994 
("Amendment  No.  2”). 

*  Securities  Exclumge  Act  Release  No.  31531 
(November  27. 1992),  57  FR  57250  (December  3, 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  pre<^ing  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  CBOE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  CBOE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Art. 

The  current  proposal  would  authorize 
the  CBOE  to  list  emd  trade  options  on 
ADRs  where  50%  or  more  of  the  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  CBOE  and  the 
primary  exchange  on  which  the  foreign 
securities  imderl)ing  the  ADRs  trade.® 
The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  CBOE  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  imderlying  the  ADR 
option.6  Under  the  proposal,  the  CBOE 
will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 


s  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Conunission  would  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
Section  19  of  the  Act  and  Rule  19b-4,  thereunder. 

8  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  ADRs  that  overlie  any  one  of 
these  classes  of  common  stock.  See  letter  from 
Richard  G.  DuFour,  Executive  Vice  President, 
CBOE,  to  Richard  L.  Zack,  Branch  Chief,  Office  of 
Derivatives  Regulation,  Division,  Commission, 
dated  January  26, 1994  (“ADR  Letter"). 
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U.S.  ADR  market  if  the  combined 
trading  volume  for  AORs  overlying  any 
class  of  the  foreign  issuer’s  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer’s  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.'  The  above  noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  ^low  30%  of  the 
world- wide  trading  volume  for  the 
underlying  foreim  security.* 

The  proposal  mso  defines  the  U.S. 

ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG”)  *  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  (’TrS”).*®  The  U.S.  self- 

’’  See  ADR  Letter,  gupm  note  6,  and  telephone 
conversation  between  Richard  G.  DuFour,  Executive 
Vice  President,  CBOE,  and  Brad  Ritter,  Attorney, 
OfHce  of  Derivatives  Regulation,  Division, 
Commission,  on  January  27, 1994. 

•  See  ADR  Letter,  supra  note  6.  Under  this 
calculation,  the  trading  volume  ibr  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  itot  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  CBOE  also  represents  that  it  will  use  its  best 
efforts  to  discover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  options  trades. 

efSG  was  formed  on  July  14, 1993  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stou  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 

See  Second  Amendment  to  the  intermarket 
Surveillance  Group  Agreement,'  January  29, 1990. 
The  members  of  die  ISG  are:  the  American  Slock 
Exchange.  Inc.  ("AMEX”),  the  Boston  Stock 
Exchange,  Inc.  ("BSE”),  the  CBOE,  the  Chicago 
Stock  Exchange.  Inc.  ("CHX”),  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  tbe  Pacific  Stock 
Exchange,  Inc.  ("PSE"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"). 

I®  ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  proc^ures  for:  (l)Tbe 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  tbe  best  bid  and  offer  available 
from  any  participant  for  multiple  trading  securities; 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  tbe 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  In  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
.  a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD’s  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  arrfl 
execution  purposes,  to  ITS  for  ADRs. 


regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.t' 

m.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6(b)(5).»2  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.»3  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.i4  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.'* 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  CBOE  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First,  CBOE  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  CBOE’s  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  CBOE  make  a 
reasonable  inquiry  to  evaluate  foreign 

II  See  ADR  Letter,  supto  note  6. 

•2  15  U.&C  78f(b)(5)  (1988). 

I'  For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  dale. 

ii  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  ^change 
Commission,  96th  Cong.,  1st  Sess.  (Comm.  Print  No. 
96-1PC3,  December  22. 1978). 

IS  Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Conunission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  tbe  markets,  and  other  valid  regulatory 
concerns. 


securities  underlying  the  ADR  options 
to  ensure  that  th^  securities  are 
generally  consistent  with  the 
requirements  set  forth  in  the  Exchange’s 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  CBOE 
standard.  The  Commission  believes, 
however,  however,  that  requiring  the 
CBOE  to  review  the  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  they  are  generally  consistent  with 
the  Exchange’s  options  listing 
standards,  along  with  other  market 
safeguards,  will  adequately  protect 
investors  from  the  possibility  that  these 
ADR  options  can  be  potentially 
manipulated.'* 

Third,  the  CBOE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  CBOE  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  ex^ange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  CBOE 
to  detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 
regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG,  which  will  provide  for  the 
exchange  of  necessary  surveillance 
information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  ADR  market.'' 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  piermits  the  sharing  of 
information  between  an  exchange 

IB  For  exarnpln,  w«  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  tbe  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 

ir  See  ADR  Letter,  supra  note  6. 
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proposing  to  list  an  equity  option  and 
the  exchwge  trading  die  stock 
underlying  the  equity  option  is 
necessary  to  dete^  and  deter  market 
manipulation  and  other  trading  abuses. 
In  Particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especiallj' 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessa^  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 

Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underl>'ing  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace.ia  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  however, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  with  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 


’•See  also  securities  Exchange  Act  Release  No. 
26653  (March  21, 1989),  52  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  (“IMI”),  an  index 
comprised  of  ADRs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
so  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements. 


Specifically,  the  proposed  listing 
standards  require  that  50%  or  more  of 
the  world-wide  trading  volume  in  the 
unuerlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  market  where  the  security 
underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S,  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 

Specifically,  the  CBOE  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security.^®  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  volume  for  ADRs 
overlying  any  class  of  the  foreign 
issuer’s  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combined  world-wide  trading  volume 
for  all  classes  of  the  issuer’s  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.  20 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 
percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 
market,2i  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  (i.a.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 


’•See  supra  note  6,  and  accompanying  text. 

20  Id. 

21  We  note  that  it  is  appropriate  to  view  the  U.S. 
ADR  market  as  a  single  market  even  though  it  is 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commission  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 
could  trade  are  linkM  together  by  ITS.  The 
Commission  further  notes  that  one  market,  the 
NYSE,  typically  operates  as  the  primary  exchange 
on  which  trades  in  U.S.  ADRs  are  executed. 


detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 

Therefore,  because  the  CBOE,  and  all 
the  other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG,  the  Commission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  Amendments  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First,  Amendment 
No.  1  deletes,  from  the  proposal,  a 
sentence  that  defines  an  “effective 
surveillance  sharing  agreement’’  as  an 
agreement  that  meets  the  standards  for 
effectiveness  established  by  the 
Commission.  The  Commission  believes 
that  this  definition  has  little  substantive 
effect  on  the  proposal  and  could  create 
confusion  in  light  of  the  fact  that  the 
Division  classifies  surveillance  sharing 
agreements  as  either  comprehensive  or 
market  information  agreements. 

Second,  Amendment  No.  2  merely 
clarifies  how  the  CBOE  will  determine 
whether  not  less  than  50%  (or  less  than 
30%,  in  the  ca?e  of  the  maintenance 
standard)  of  the  world-wide  trading 
volume  in  the  underlying  foreign 
security  (as  represented  by  ADRs, 
common  stock  and  any  other  related 
securities)  occurs  in  the  U.S.  ADR 
market.  The  Commission  believes  that 
this  amendment  strengthens  the 
proposal  by  ensuring  that  the  standard 
will  be  applied  consistently  by  all  the 
markets  seeking  to  list  ADR  options  and 
raises  no  new  issues. 

Accordingly,  because  the  Commission 
believes  that  the  amendments  make 
clarifying,  non-substantive  changes  to 
the  proposal,  the  Commission  finds  that 
it  is  consistent  with  Sections  19(b)(2) 
and  6(b)(5)  of  the  Act  22  to  approve 
Amendment  Nos.  1  and  2  to  the  CBOE’s 
proposal  on  an  accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


22  15  U.S.C.  78s(b)(2)  and  78f(b)(5)  (1988). 
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amendments,  all  vyn’itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28, 1994. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act, 23  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-38)  is  approved,  effective 
February  7, 1994.  Accordingly,  the 
Exchange  may  submit  listing  certificates 
for  ADR  options  as  specified  herein  on 
February  7, 1994  pursuant  to  Rule 
12dl-3  under  the  Act  and  commence 
trading  in  the  options  according  to  the 
time  parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2716  Filed  2-4-94;  8:45  ami 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-83556;  File  No.  SR-MSTC- 
94-01] 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Order  Granting 
Temporary  Approval  on  an  Accelerated 
Basis  of  a  Proposed- Rule  Change 
Concerning  the  Institutional 
Participant  Services  Program 

January  31, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
January  6, 1994,  the  Midwest  Securities 
and  Trust  Company  ("MSTC”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  MSTC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 


2315  U.S.C  78s(b)|2)  (198«). 
z*i7  CFR  200.30-3(a)(12)  (1993). 
» 15  U.S.C.  7es(b)(l)  (1988). 


interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  on  a  temporary  basis 
through  January  31, 1995. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
temporary  approval  of  (i)  the 
Institutional  Participant  Services 
Program  ("Program”)  and  (ii)  the 
Institutional  Participant  (“Institutions”) 
category  of  participants. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Begulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Buie 
Change 

The  Commission  has  approved  the 
Program  on  a  temporary  basis  through 
January  31, 1994.2  The  rationale  for 
initially  approving  the  rule  change  on  a 
temporary  basis  was  to  provide  MSTC 
with  the  opportunity  to  formulate  more 
definitive  financial  and  operational 
standards  for  Institutions  that  desire  to 
participate  in  the  Program.  On 
December  26, 1990,  MSTC  filed  a 
proposed  rule  change  3  which  proposed 
more  definitive  standards  and  which 
requested  permanent  approval  of  the 
Program.^  In  order  to  provide  the 
Commission  and  MSTC  with  the 
opportunity  to  continue  their  studies  of 
these  standards  while  providing 
continuity  of  service  to  Institutions 
participating  in  the  Program,  MSTC 
requests  that  the  Commission  grant 
temporary  approval  of  this  proposed 


2  Securities  Exchange  Act  Release  Nos.  27752 
(March  1, 1990),  55  FR  8271  (File  No.  SR-MSTC- 
89-05):  28844  (February  1, 1991),  56  FR  5035  (File 
No.  SR-MSTC-91-Oll;  29493  (July  26.  1991),  56  FR 
36854  [File  No.  SR-MSTC-91-031:  30326  (January 
31. 1992),  57  FR  4783  [File  No.  SR-MSTC-92-Oll: 
30981  (August  10, 1992),  57  FR  35616  [File  No.  Sr- 
MSTC-92-061;  and  31798  (January  29, 1993).  58  FR 
7276  [File  No.  SR-MSTC-92-lll  (collectively 
referred  to  as  "temporary  approval  orders"). 

3  File  No.  SR-MSTC-90-10. 

*  For  a  complete  description  of  the  services 
offered  and  the  current  standards  of  Financial  and 
opierational  capabilities  for  Institutions,  refer  to  the 
temporary  approval  orders. 


rule  change  on  an  accelerated  basis 
under  the  terms  of  the  previous 
temporary  approval  orders  through 
January  31, 1995.  MSTC  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  17A  of  the  Act  s  because  it 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  help  perfect  the 
national  system  for  the  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Begulatory  Organization ’s 
Statement  on  Burden  on  Competition 

MSTC  believes  that  no  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

C.  Self-Begulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Beceived  From 
Members.  Participants  or  Others 

MSTC  has  not  received  any  comments 
from  participants  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular,  with  the  requirements  of 
section  17A(b)(3)  (A)  and  (F)  of  the 
Act.  6  Those  sections  require  that  the 
rules  and  organizational  structure  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  for  the  national  system 
for  the  prompt  and  accurate  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
that  MSTC’s  proposal  will  help  achieve 
these  requirements  by  providing 
Institutions  with  the  opportunity  to 
participate  directly  in  the  national 
market  system  through  MSTC’s 
Program. 

MSTC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  the 
filing.  The  Commission  finds  good 
cause  for  so  approving  the  proposed 
rule  change  b^ause  such  accelerated 
approval  will  permit  MSTC  to  offer 
continuity  of  service  to  Institutions  that 
currently  participate  in  the  Program 
while  providing  the  Commission  and 
MSTC  with  additional  time  to  analyze 
MSTC’s  proposed  standards  of 
participation  and  of  financial  and 
operational  capabilities  for  Institutions. 
The  Commission  does  not  anticipate 


>15  U.S.C.  78q-l  (1988). 

« 15  U.S.C  78q-l(bM3)  (A)  and  (F)  (1988). 
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that  it  will  receive  any  negative 
comments  on  the  proposed  rule  change 
in  light  of  the  fact  that  no  comments 
have  been  received  on  the  proposals 
approved  in  the  temporary  approval 
orders,  which  were  identical  in 
substance  to  this  proposed  rule  change. 
Furthermore,  the  Commission  notes  fiiat 
the  Program  has  operated  without 
incident  during  the  previous  temporary 
approval  periods. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inflection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  No. 
SR-MSTC-94-01  and  should  be 
submitted  by  February  28. 1994. 

It  is  therefore  ordered.  Pursuant  to 
Section  1 9(b)(2)  of  the  Actj  that  the 
proposed  rule  change  (File  No.  SF- 
MSTC-94-01)  be,  and  hereby  is, 
approved  on  an  accelerated  basis 
through  January  31. 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-2722  Filed  2-4-94;  8:45  ami 
BILUNG  CODE  BOIO-OI-M 


[Release  No.  34-33552;  International  Series 
Release  Ho.  631;  Pie  No.  SR-NYSE-a3-433 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Propceed  Rule  Change 
and  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  New  Yofk  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
of  Options  on  American  Depositary 
Receipts 

January  31, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


'15  U.S.C.  7Bs(b)(2)  (1988). 

•  17  CFR  200.30-3(a)(12)  (1992). 


(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  October  28, 1993, 
the  New  York  Stock  Exchange,  Inc., 
(“NYSE”  or  “Exchange”)  fil^  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  H 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  <Mganization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  cm  the  proposed  rule 
change  from  interested  persons. » 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  Rules 
715  and  716  to  provide  for  the  listing 
and  trading  of  options  on  American 
Depositary  Receipts  (“ADRs”)  where 
50%  or  more  of  the  world-vdde  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  maiket. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  NYSE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  oL  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  h  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  art 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  November  27, 1992,  the 
Commission  approved  a  NYSE  proposal 
to  list  and  trade  AI^  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  undeii)riirg  ADR 
meets  or  exceeds  the  Exchange’s 
established  uniform  options  listing 
standards.*  First,  the  ADR  Approval 


'  The  proposal  was  ameoded  oo  January  10, 1994 
to  clarify  the  procedure  the  NYS£  would  use  to 
determine  whether  50%  or  more  of  the  world-wide 
trading  volume  of  the  uaderlyiog  foreign  security 
occurs  In  the  U.S.  ADR  market.  Letter  from  James 
E.  Buck.  Senior  Vice  President  and  Secretary, 
NYSE,  to  Richard  Zack.  Branch  Chief.  Office  of 
Derivatives  Regulation,  Di  vision  of  Market 
Regulation  ("Division’3.  Commission,  dated 
January  10, 1994  ('‘Amendment  No.  1*3. 

2  Securities  Exchange  Act  Release  No.  31528 
(November  27, 1992).  57  FR  57256  (December  3. 


Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  NYSE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the* 
options’  listing  without  an  agreement. 
Second,  the  NYSE’s  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  “float”  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  NYSE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  “float”  of  6,300,000  ADRs. 
1,600  shareholders,  trading  volume  of  at 
least  1,600,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  NYSE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-not^  listing 
requirements. 

Furthermore,  the  NYSE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  'The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

■Ihe  current  proposal  would  authorize 
the  NYSE  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
marl^t.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  ^ove-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  betwerai  the  NYSE  and  the 


1992)  (“ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  tlw 
ultimate  purchaser  or  seller  of  tlie  securities  traded. 
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primary  exchange  on  which  the  foreign 
securities  xmderlying  the  ADRs  trade.a 
The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  NYSE  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.'*  Under  the  proposal,  the  NYSE 
will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer’s  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer’s  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.® 

The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  member*  of  the 
Intermarket  Surveillance  Grou^ 
t'‘ISG”)6  and  whose  markets  are  linked 


3  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specihcally  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
section  19  of  the  Act  and  Rule  19l>-4,  thereunder. 

*  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  ADRs  that  overlie  any  one  of 
these  classes  of  common  stock.  See  Letter  from 
fames  E.  Buck.  Senior  Vice  President  and  Secretary, 
NYSE,  to  Richard  Zack,  Branch  Chief,  Office  of 
Derivatives  Regulation,  Division  of  Market 
Regulation  ("Division”),  Commission,  dated 
(anuary  10, 1994  ("ADR  Letter”). 

5  See  ADR  Letter,  supra  note  4.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  NYSE  also  represents  that  it  will  use  its  best 
efforts  to  di.scover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  options  trades. 

«ISG  was  fomied  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 


together  by  the  Intermarket  Trading 
System  ("ITS”).7  The  U.S.  self- 
regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.8 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.s  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act.io 


The  members  of  the  ISG  are:  The  American  Stock 
Exchange,  Inc.  ("Amex”).  the  Boston  Stock 
Exchange,  Inc.  ("BSE”),  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE”),  the  Chicago  Stock 
Exchange,  Inc.  ("CHX”),  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE”),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD”),  the  NYSE,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE”),  and  the 
Philadelphia  Stock  Exchange,  Inc.  ("Phlx”). 

7  ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  The 
display  of  composite  quotation  information  at  each 
participtant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities; 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  partici(>ant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

»  See  ADR  letter,  supra  note  4. 

9  15U.S.C.  78f(b)  (1988). 

10  15  U.S.C  78s(b)(2)  (1988). 


The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5).i*  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities. *2  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.13  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.  *4 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  NYSE  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First,  NYSE  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  NYSE’s  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  NYSE  make  a 
reasonable  inquiry  to  evaluate  foreign 
securities  underlying  the  ADR  options 
to  ensure  that  these  securities  are 
generally  consistent  with  the 
requirements  set  forth  in  the  Exchange’s 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 


11 15  U.S.C.  78f(b)(5)  (1988). 

12  For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

19  See  e.g.,  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  ^change 
Corrunission,  96th  Cong.,  Ist  Sess.  (Comm.  Print  No. 
96-IFC3,  December  22. 1978). 

i<  Pursuant  to  section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 
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options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  fisting 
standards  even  though  the  market  price 
of  the  foreign  security  imderlying  the 
ADR  may  be  less  than  the  NYSE 
standard.  The  Commission  believes, 
however,  that  requiring  the  NYSE  to 
review  the  foreign  securities  underlying 
the  ADR  options  to  ensure  that  they  are 
generally  consistent  with  the  Exchange’s 
options  fisting  standards,  along  with 
other  market  safeguards,  will  adequately 
protect  investors  horn  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated.'s 
Third,  the  NYSE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  NYSE  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  &e  Commission  believes  that  this 
does  not  impair  the  ability  of  the  NYSE 
to  detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 
regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG.  which  will  provide  for  the 
exchange  of  necessary  surveillance 
information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  ADR  market.ie 
As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availabifity  of 


For  example,  vre  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 

’«  See  ADR  Letter,  supra  note  4. 


information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derit'ative 
pr^ucts  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs.  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  bo^  in  tmms  of  share 
volume  and  the  value  of  trading. 

Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace. The  Commission  further 
believes  that  the  ability  to  certain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  however, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  fisting  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  with  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as,  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 

Specifically,  the  proposed  fisting 
standards  require  that  at  least  50%  of 
the  world-wide  trading  volume  in  the 
underlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE.  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 


See  also  Securities  Exchange  Act  Release  No. 
28653  tMarch  21. 1989),  54  FR  12705  (order 
approving  the  biding  of  options  on  the 
International  Market  Index  (“IMin,  an  index 
comprised  of  ADRs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  In 
place  between  the  Amex  and  the  foroign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
so  that  a  substantial  percentage  of  the  index  was 
covered  by  comprehensive  soiveiilance  sharuig 
agreements. 


ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  »hat  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  maiket  rather  than 
the  foreign  market  where  the  security 
underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  maiket  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 

Specifically,  the  NYSE  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR.  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security.i*  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  training  volume  for  ADRs 
overlying  any  class  of  the  foreign 
issuer’s  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combine^  world-wide  trading  volume 
for  all  claves  of  the  issuer’s  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.19 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 
percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 
maiket,  20  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  (i.e.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  NYSE,  and  all 
the  other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  maiket  are 
members  of  the  ISC,  the  Commission 
believes  that  there  is  an  effective 


laSee  supra  note  4, and  accornptanying  text. 
i»Id. 

“We  note  that  it  is  appropriate  to  view  the  U.S. 
ADR  market  as  a  single  market  even  though  it  U 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commission  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 
could  trade  are  linked  together  by  ITS.  The 
Commission  further  notes  that  one  market,  the 
NYSE,  typically  operaeies  as  the  primary  exchange 
on  which  trades  in  U.S.  ADRs  are  executed. 
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surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendments  No.  1,  to  the 
proposed  rule  change,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

The  NYSE  proposal  to  list  and  trade 
ADR  options  where  at  least  50%  of  the 
world-wide  trading  volume  of  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market  is  identical  to 
proposals  by  the  Amex,  CBOE,  and  Phlx 
to  provide  for  the  listing  of  ADR  options 
that  meet  this  vmiform  standard.zr  The 
Amex,  CBOE,  and  Phlx  proposals  were 
subject  to  a  full  notice  and  comment 
period  and  no  comments  were 
received. 22 

The  Commission  further  notes  that 
approving  the  current  proposal, 
including  Amendment  No.  1,  on  an 
accelerated  basis  will  permit  the  NYSE 
to  compete  on  an  equal  basis  with  the 
other  options  exchanges  for  orders  in 
ADR  options.  Accordingly,  since  the 
Commission  finds  that  the  current 
proposal  involves  the  exact  same  issues 
as  the  above-noted  proposals,  the 
Commission  believes  it  is  consistent 
with  sections  19(b)(2)  and  6(b)(5)  of  the 
Act  23  to  approve  the  NYSE’s  proposal 
on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change,  including  Amendment  No.  1  to 
the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


21  Securities  Exchange  Act  Release  Nos.  33102 
(October  25. 1993).  58  FR  58356  (November  1. 1993) 
(SR-CBOE-93-38).  33103  (October  25. 1993).  58  FR 
58357  (November  1. 1993)  (SR-Amex-93-28).  and 
33252  (November  26. 1993).  58  FR  63604 
(December  2. 1993)  (SR-PhU-93-54).  . 

22  Although  Amendment  No.  1  to  the  proposal 
was  not  part  of  the  Amex.  CBOE.  and  Phlx 
proposals  when  they  were  noticed  for  comment,  the 
Commission  notes  that  Amendment  No.  1  merely 
clariTies  how  the  NYSE  will  determine  whether  not 
less  than  50%  (or  less  than  30%.  in  the  case  of  the 
maintenance  standard)  of  the  world-wide  trading 
volume  in  the  underlying  foreign  security  (as 
represented  by  ADRs.  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S.  ADR  market. 
The  Commission  believes  that  this  amendment  does 
not  make  a  substantive  change  to  the  proposal  and. 
thus,  raises  no  new  issues.  Further,  the  (Commission 
believes  that  the  Amendment  strengthens  the 
proposal  by  ensuring  that  the  standard  will  be 
applied  consistently  by  all  the  markets  seeking  to 
list  ADR  options. 

2215  U.S.C.  7Bs(b)(2)  and  78f(b)(5)  (1988). 


450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
•subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28, 1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act, 24  that  the 
proposed  rule  change  (SR-NYSE-93- 
43)  is  approved,  effective  February  7, 
1994.  Accordingly,  the  Exchange  may 
submit  listing  certificates  for  ADR 
options  as  specified  herein  on  February 
7, 1994  pursuant  to  Rule  12dl-3  under 
the  Act  and  commence  trading  in  the 
options  according  to  the  time 
parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.25 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-2710  Filed  2-4-94;  8:45  am) 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change  To 
Convert  OCC’s  Index  Option  Escrow 
Receipt  Program  From  Pilot  to 
Permanent  Status 

January  31, 1994. 

On  May  2, 1989,  The  Options  Clearing 
Corporation  (“OCC”)  filed  a  proposed 
rule  change  (File  No.  SR-O(X-89-04) 
under  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)^  to 
convert  CXCC’s  index  option  escrow 
receipt  program  from  pilot  to  permanent 
status,2  to  revise  portions  of  C)CC’s 


2«  15  U.S.C.  7Bs(b)(2)  (1988). 

2s  17  (3=^R  200.30-3(a)(12)  (1993). 

1 15  U.S.C  788(b)(1)  (1988). 

2  The  Commission  approved  the  program  on  a 
pilot  basis  on  August  13, 1985.  Securities  Exchange 


index  option  escrow  receipt  form,  and 
to  amend  certain  OCC  rules  concerning 
index  option  escrow  receipts.  "The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on  June 
26, 1989.3  OCC  amended  the  proposal 
on  February  28  and  July  3, 1990.4  No 
public  comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

I.  Description 

A.  Background 

The  program  permits  0(X  clearing 
members  to  deposit  index  option  escrow 
receipts  with  OCC  to  satisfy  the  margin 
requirements  arising  from  short  call 
positions  on  index  options  in  their 
customers’  accounts.  An  CXHC-approved 
custodian  bank  that  holds  an  escrow 
deposit  issues  an  index  option  escrow 
receipt  to  acknowledge  that  it  holds  a 
specific  deposit  of  assets  for  the  account 
of  a  specific  customer  of  an  OCC 
clearing  member  and  to  acknowledge 
that  it  will  not  release  the  property 
without  OCC’s  written  consent.  An 
index  option  escrow  receipt  covers 
specific  index  options  and  obligates  the 
issuing  bank  to  hold  the  escrow  deposit 
until  (XC  releases  the  escrow  receipt  or 
untilXXDC  directs  the  issuing  bank  to 
make  payment  on  the  escrow  receipt. 

B.  The  Proposal 

The  proposal  converts  the  index 
option  escrow  receipt  program  from 
pilot  to  permanent  status  with  several 
amendments.  First,  the  proposal 
increases  the  cap  on  (he  value  of  index 
option  escrow  receipts  an  issuing  bank 
may  have  outstanding.  The  index  option 
escrow  receipt  currently  requires  the 
issuing  bank  to  certify  that  the  value  of 
the  cash  and  securities  held  by  it 
pursuant  to  outstanding  index  option 
escrow  receipts  or  the  intrinsic  value  of 
all  options  covered  by  its  outstanding 
index  option  escrow  receipts  does  not 
exceed  25%  of  the  equity  attributable  to 
that  bank’s  outstanding  capital  stock. 
The  proposal  increases  that  cap  from 
25%  to  100%  of  the  issuing  bank’s 
outstanding  capital  stock. 

Second,  the  proposal  alters 
requirements  regarding  the  type  of 
property  acceptable  as  an  escrow 
deposit.  The  proposal  eliminates 
certificates  of  deposit  and  banker’s 
acceptances  as  permissible  escrow 
deposits  and  adds  as  a  permissible 


Act  Release  No.  22324  (August  13, 1985).  50  FR 
33443. 

2  Securities  Exchange  Act  Release  No.  26951 
(June  21, 1989),  54  FR  27840. 

4  These  amendments  made  technical,  non¬ 
substantive  revisions  to  (XXTs  proposal  and. 
therefore,  were  not  published  for  comment. 
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escrow  deposit  U.S.  government 
securities  having  one  year  or  less  until 
maturity.5 

Third,  the  proposal  gives  CKIC  the 
authority  to  close  out  short  option 
positions  of  a  suspended  member 
covered  by  index  option  escrow  receipts 
and  to  draw  on  the  proceeds  of  the 
escrow  receipt  to  cover  costs  associated 
with  such  closing  transact! ons.®  OCC 
may  exercise  this  authority  if  the  value 
of  collateral  deposited  under  the  escrow 
receipt  falls  below  a  certain 
maintenance  level,  OCC  requests  an 
additional  margin  deposit  to  cover  the 
deficit,  and  OCC  suspends  the  member. 

Fourth,  the  proposal  eliminates  from 
the  index  option  escrow  receipt  a  clause 
requiring  issuing  banks  to  certify  that 
they  will  not  permit  customers  to 
subject  the  escrow  deposit  to  any  lien  or 
encumbrance.  The  proposal  adds 
language  to  the  escrow  receipt  which 
precludes  the  issuing  bank  from 
subjecting  the  escrow  deposit  to  any 
right  (including  any  right  of  set-off), 
charge,  security  interest,  lien,  or  claim 
of  any  kind  in  favor  of  the  issuing  bank 
or  any  person  claiming  through  the 
issuing  bank. 

Fifth,  the  proposal  revises  the  index 
option  escrow  receipt  to  permit  issuing 
banks  to  value  escrow  deposits  at  the 
end  of  the  day  rather  than  throughout 
the  day  in  connection  with  their 
obligation  to  request  additional 
customer  collateral  or  to  notify  OCC  of 
a  collateral  deficiency.  Currently,  an 
issuing  bank  must  (1)  request  from  the 
customer  a  supplemental  escrow 
deposit  if  at  any  time  the  value  of  the 
escrow  deposit  decreases  below  55%  of 
the  underlying  index  option’s  value  and 
(2)  notify  OCC  if  at  any  time  the  value 
of  the  escrow  deposit  decreases  below 
50%  of  the  underlying  index  option’s 
value.  Under  the  proposal,  these 
obligations  will  not  be  triggered  unless 
the  applicable  thresholds  are  hit  at  the 
close  of  any  business  day  rather  than  at 
any  time.  Banks  have  represented  to 
OCC  that  they  are  unable  to  conduct 
intraday  monitoring  of  the  value  of 
escrow  deposits. 

Finally,  the  proposal  contains  several 
technical  amendments  to  the  index 
option  escrow  receipt  and 
corresponding  OCC  rules.  For  instance, 
the  index  option  escrow  receipt  now 
specifies  that  written  notification  from 
an  issuing  bank  to  OCC  of  a  collateral 
deficiency  may  be  by  facsimile  or  other 


sCash,  common  stocks  listed  on  a  national 
securities  exchange,  and  marginable  over-the- 
counter  stocks  also  are  permissible  escrow  deposits. 

»  Currently,  OCC  must  maintain  short  positions  of 
a  suspended  member  covered  by  an  index  option 
escrow  receipt  until  it  receives  instructions  from 
that  sus{}ended  member  or  its  representative. 


electronic  transmission  if  followed  by 
immediate  telephone  confirmation. 
Throughout  Rule  1801,  the  proposal 
replaces  the  term  “market  value”  with 
the  term  “value”  when  referring  to 
deposited  property  because  the  methods 
for  valuing  the  various  types  of  property 
eligible  for  deposit  are  described  in  OCC 
Rule  1801(f).  The  proposal  also 
eliminates  “initial  position  value”  as  a 
definitional  term  in  Rule  1801(c)’' 
because  that  term  is  not  used  elsewhere 
in  OCC  Rule  1801.  The  proposal 
replaces  the  term  “agent”  with  the  term 
“duly  authorized  representative”  in  the 
index  option  escrow  receipt.  The 
proposal  revises  the  index  option 
escrow  receipt  to  require  issuing  banks 
to  include  the  value  of  collateral 
backing  index  participation  escrow 
receipts  in  computing  limitations  on  the 
amount  of  escrow  receipts  they  can 
issue.  The  revised  index  option  escrow 
receipt  requires  issuing  banks  to  certify 
that  they  hold  escrow  deposits  as 
“trustee  or  custodian”  for  the  account  of 
customers  rather  than  merely  as 
“custodian”  and  specifies  that  the 
issuing  banks  hold  the  escrow  deposits 
in  accordance  with  the  terms  of  the 
index  option  escrow  receipt  rather  than 
in  accordance  with  OCC  rules. 

II.  Discussion 

The  Commission  believes  that  OCC’s 
proposal  is  consistent  with  the  Act  and 
in  particular  with  section  17A(b)(3)(F) 
thereunder.7  That  section  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds  and 
securities  in  the  clearing  agency’s 
custody  or  control  or  for  which  it  is 
responsible. 

With  regard  to  OCC’s  safeguarding 
obligations  under  the  Act,  OCC  has 
implemented  procedures  designed  to 
diminish  the  risks  associated  with  the 
program.  As  discussed  above  and  in  the 
Commission  order  approving  the 
program  on  a  pilot  basis,8  these  risk 
reduction  measures  include;  (1)  The 
requirement  that  the  issuing  bank 
monitor  daily  the  value  of  escrow 
deposits  and  take  appropriate  action 
(i.e.,  collection  of  additional  collateral 
and/or  notification  to  OCC)  if  that  value 
falls  below  certain  thresholds;  ^  (2) 


■>  15  U.S.C  78q-l(bK3)(F)  (1988). 

»  Securities  Exchange  Act  Release  No.  22324 
(August  13.  1985),  50  FR  33443. 

»If  the  value  of  the  deposit  decreases  below  55% 
of  the  index  option's  value,  the  issuing  bank  must 
notify  the  clearing  member  and  request  that  the 
deposit  be  supplemented.  If  the  value  of  the  deposit 


escrow  deposit  eligibility  standards 
whereby  only  liquid  assets  are  eligible 
to  underlie  escrow  receipts;  and  (3) 
OCC’s  new  authority  to  close  out  the 
short  positions  of  a  suspended  clearing 
member  covered  by  index  option  escrow 
receipts  and  to  draw  on  the  proceeds  of 
those  receipts  to  cover  liquidation  costs. 

OCC  also  has  rules  and  procedures 
governing  banks  designated  by  OCC  as 
custodian  banks  (i.e,  banks  authorized 
to  issue  index  option  escrow  receipts). 
These  controls  include:  (1)  financial 
standards  (e.g.,  issuing  banks  must  have 
shareholder  equity  of  not  less  than  $20 
million);  (2)  regulatory  standards  (e.g., 
issuing  banks  must  be  supervised  and 
examined  by  state  or  federal 
authorities);  and  (3)  depository 
standards  (e.g.,  issuing  banks  must  file 
certain  financial  statements  with  OCC). 
Moreover,  OCC  requires  each  custodian 
bank  to  supply  OCC  with  a  letter  from 
the  bank’s  independent  auditors 
describing  the  adequacy  of  the 
custodian  bank’s  procedures  relating  to 
the  issuance  of  index  option  escrow 
receipts. 

III.  Conclusion 

In  conclusion,  the  Commission 
believes  that  OCC’s  index  option  escrow 
receipt  program  should  encourage 
broader  participation  in  the  index 
options  market  and  is  designed  to 
provide  adequate  safeguards  to  protect 
OCC  and  its  clearing  members  from 
financial  loss. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and,  in  particular,  with  Section  17A  of 
the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-89-04)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  m 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2724  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  801(M>1-M 


decreases  below  50%  of  the  index  option's  value, 
the  issuing  bank  must  notify  OCC.  In  that  event, 
OCC  may  disregard  the  escrow  receipt  and  may 
require  margin  on  the  short  positions. 

>0  17  CFR  200.30-3(a)(12)  (1993). 
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[Release  No.  34-33551;  International  Series 
Release  No.  630;  File  No.  SR-PSE-93-03] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Acceierated 
Approval  of  Proposed  Rule  Change 
and  Antendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange,  Inc.  Relating  to  the  Listing 
of  Options  on  American  Depositary 
Receipts 

January  31, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  2, 1993, 
the  Pacific  Stock  Exchange,  Inc.,  (“PSE” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. ' 

I.  Self-Regulato^  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rules  3.6 
and  3.7  to  provide  for  the  listing  and 
trading  of  options  on  American 
Depositary  Receipts  (“ADRs”)  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 
The  text  of  the  proposal  is  available  at 
the  Office  of  the  Secretary,  PSE  and  at 
the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

1  The  proposal  was  amended  on  December  26, 
1993  to  clarify  the  procedure  the  PSE  would  use  to 
determine  whether  50%  or  more  of  the  world-wide 
trading  volume  of  the  underlying  foreign  security 
occurs  in  the  U.S.  ADR  market.  Letter  from  Michael 
D.  Pierson,  Senior  Attorney,  Market  Regulation, 
PSE,  to  Richard  Zack,  Branch  Chief,  Office  of 
Derivatives  Regulation,  Division  of  Market 
Regulation  (“Division”).  Commission,  dated 
December  26, 1993  (“Amendment  No.  1”). 
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(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  November  27, 1992,  the 
Commission  approved  a  PSE  proposal  to 
list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange’s 
established  uniform  options  listing 
standards.2  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  PSE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options’  listing  without  an  agreement. 
Second,  the  PSE’s  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-hsted  options 
have  a  “float”  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  PSE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  “float”  of  6,300,000  ADRs, 
1,600  shareholders,  trading  voliune  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  PSE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  PSE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

z  Securities  Exchange  Act  Release  No.  31530 
(November  27, 1992),  57  FR  57262  (December  3. 
1992)  ("ADR  Approval  Order”).  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  idenUty  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 
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The  current  proposal  would  authorize 
the  PSE  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 

ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  PSE  and  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.* 

The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  securities  occurs  in 
the  U.S.  ADR  market,  the  PSE  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.*  Under  the  proposal,  the  PSE 
will  determine  that  50%  or  more  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
.  U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer’s  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer's  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.*  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.* 

z  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
Section  19  of  the  Act  and  Rule  19b-4,  thereunder. 

*  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  ADRs  that  overly  any  one  of 
these  classes  of  common  stock.  See  Regulation,  PSE, 
to  Richard  Zack.  Branch  Chief.  Office  of  Derivatives 
Regulation,  Division,  Commission,  dated  December 
26, 1993  (“ADR  Letter”). 

s  See  ADR  Letter,  supra  note  4.  and  telephone 
conversation  between  Michael  D.  Pierson.  Senior 
Attorney,  Market  Regulation,  PSE,  and  Brad  Ritter, 
Attorney,  Office  of  Derivatives  Regulation,  Division, 
Commission,  on  January  27, 1994. 

e  See  ADR  Letter,  supra  note  4.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 

Continued 
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The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG”)  7  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  (“ITS”).®  The  U.S.  self- 
regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.9 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,«>  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 


ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  PSE  also  represents  that  it  will  use  its  best 
efforts  to  discover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities]  underlying  the  ADR  options  trades. 

r  ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  lanuary  29, 1990. 

See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange,  Inc.  (“Amex”),  the  Boston  Stock 
Exchange,  Inc.  ("BSE”),  the  Chicago  Board  Options 
Exchange,  Inc.  (“CBOE”),  the  Chicago  Stock 
Exchange,  Inc.  ("CHX”),  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE”),  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”),  the  New  York 
Stock  Exchange,  Inc.  ("NYSE”),  the  PSE,  and  the 
Philadelphia  Stock  Exchange,  Inc.  ("Phlx”). 

■ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  the 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  multiply  trading  securities; 
(2)  efficient  routing  of  orders  and  sending  ^ 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 
a  See  ADR  Letter,  supra  note  4. 

>ai5U.S.C  78f(b)  (1988). 


(B)  Self-Regulatory  Organizatiort ’s 
Statement  on  Burden  on  Competition 

The  PSE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.” 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5).i2  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
^positions  in  the  ADRs,  as  well  as 
*  enhanced  market  timing 
opportunities.!  3  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.!4  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.is 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  PSE  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 


11 15  U.S.C  78flb)(2)  (1988). 

1*15  U.S.C  78f(b)(5)  (1988). 

13  For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

i<  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  96th  Cong.,  1st  Sess.  (Comm.  Print  No. 
96-IFC3.  December  22, 1978). 

IS  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  Hnding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  conHdence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


investors.  First,  PSE  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  PSE’s  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  PSE  make  a  reasonable 
inquiry  to  evaluate  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  these  securities  are  generally 
consistent  with  the  requirements  set 
forth  in  the  Exchange’s  options  listing 
standards.  In  the  ADR  Approval  Order, 
the  Commission  recognized  that  in  some 
cases,  an  ADR  underlying  an  option 
could  meet  the  options  listing  standards 
while  the  foreign  security  on  which  the 
ADR  is  based  may  not  meet  these 
standards  in  every  respect.  For  example, 
in  the  case  of  ADRs  overlying  certain 
foreign  securities,  one  ADR  could 
represent  several  shares  of  a  specific 
stock.  For  this  reason,  it  is  possible  that 
the  price  of  the  ADR  will  meet  exchange 
listing  standards  even  though  the 
market  price  of  the  foreign  security 
underlying  the  ADR  may  be  less  than 
the  PSE  standard.  The  Commission 
believes  however,  that  requiring  the  PSE 
to  review  the  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  they  are  generally  consistent  with 
the  Exchange’s  options  listing 
standards,  along  with  other  market 
safeguards,  will  adequately  protect 
investors  from  the  possibility  that  these 
ADR  options  can  be  potentially 
manipulated.!® 

Third,  the  PSE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  PSE  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  PSE  to 
detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 


3«For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 
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regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG,  which  will  provide  for  the 
exchange  of  necessary  surveillance 
information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  ADR  market.i^ 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  f)ermits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 

In  particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades.  ^ 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 

Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace.!*  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 


17  s«e  ADR  Letter,  supra  note  4. 

'■See  also  Securities  Exchange  Act  Release  No. 
26653  (March  21. 1989),  54  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  ("IMI"),  an  index 
comprised  of  AORs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  shuing  agreements  in 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
so  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements. 


comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  however, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  with  the  ' 
foreign  market  where  the  underlying 
security  trades,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 

Specifically,  the  proposed  listing 
standards  require  that  50%  or  more  of 
the  world-wide  trading  volume  in  the 
underlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE.  the  CBOE,  the  CHX,  the 
CSE.  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  foreign  market  where  the 
security  underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 

Specifically,  the  PSE  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security.!*  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  volume  for  ADRs 
overlying  any  class  of  the  foreign 
issuer’s  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combined  world-wide  trading  volume 
for  all  classes  of  the  issuer’s  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.20 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 
percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 


IV  See  supra  note  4,  and  accompanying  text. 
20  Id. 


market,*!  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  (i.e.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  &e  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  PSE,  and  all  the 
other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG,  the  Commission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  fcr 
approving  the  proposed  rule  change, 
including  Amendment  No.  1  to  the 
proposed  rule  change,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  frling  thereof  in 
the  Federal  Register. 

The  PSE  proposal  to  list  and  trade 
ADR  options  where  50%  or  more  of  the 
world-wide  trading  volume  of  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market  is  identical  to 
proposals  by  the  Amex,  CBOE,  and  Phlx 
to  provide  for  the  listing  of  ADR  options 
that  meet  this  uniform  standard.**  The 
Amex,  CBOE,  and  Phlx  proposals  were 
subject  to  a  full  notice  and  comment 
period  and  no  comments  were 
received.** 

The  Commission  further  notes  that 
approving  the  current  proposal. 


21  We  note  that  it  is  appropriate  to  view  the  U.S. 
ADR  market  as  a  single  market  even  though  it  is 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commission  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 
could  trade  are  linked  together  by  ITS.  The 
Commission  further  notes  that  one  market,  the 
NYSE,  typically  operates  as  the  primary  exchange 
on  which  trades  in  U.S.  ADRs  are  executed. 

22  Securities  Exchange  Act  Release  Nos.  33102 
(October  25, 1993),  58  FR  58356  (November  1, 1993) 
(SR-CBOE-93-38),  33103  (October  25, 1993),  58  FR 
58357  (November  1, 1993)  (SR-Amex-93-28),  and 
33252  (November  26, 1993),  58  FR  63604 
(December  2, 1993)  (SR-Phb<-93-54). 

23  Although  Amendment  No.  1  to  the  proposal 

was  not  part  of  the  Amex,  CBOE,  and  Phlx 
proposals  when  they  were  noticed  for  comment,  the 
Commission  notes  that  Amendment  No.  1  merely 
clarifies  how  the  PSE  will  determine  whether  not 
less  than  50%  (or  less  than  30%,  in  the  case  of  the 
maintenance  standard)  of  the  world-wide  trading 
volume  in  the  underlying  foreign  security  (as 
represented  by  ADRS,  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S.  ADR  market. 
The  Commission  believes  that  this  amendment  does 
not  make  a  substantive  change  to  the  proposal  and, 
thus,  raises  no  new  issues.  Further,  the  Commission 
believes  that  the  Amendment  strengthens  the 
proposal  by  ensuring  that  the  standard  will  be 
applied  consistently  by  all  the  markets  seeking  to 
list  ADR  options.  * 
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including  Amendment  No.  1,  on  an 
accelerated  basis  will  permit  the  PSE  to 
compete  on  an  equal  tesis  with  the 
other  options  exchanges  for  orders  in 
ADR  options.  Accordingly,  since  the 
Commission  finds  that  the  current 
proposal  involves  the  exact  same  issues 
as  the  above-noted  proposals,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  24  to  approve  the  PSE’s  proposal  on 
an  accelerated  basis. 

IV.  Solicitation  of  Onmnents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change,  including  Amendment  Na  1  to 
the  proposed  rule  change.  Persons 
mal^g  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
Februt^  28, 1994. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,29  that  the 
proposed  rule  change  (SR-PSE-93-33) 
is  approved,  efiective  February  7, 1994. 
Accordingly,  the  Exchange  may  submit 
listing  certificates  for  ADR  options  as 
specified  herein  on  February  7, 1994 
pursuant  to  Rule  12dl-3  under  the  Act 
and  commence  trading  in  the  options 
according  to  the  time  parameters 
established  in  the  Joint  Options  Listing 
Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.24 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  94-2717  Filed  2-4-94;  8:45  ami 
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15U.S.C78s(b)l2)and7aF(b)(5)(1988). 

zs  15  U.S.C  78s(b)(2)  (198S). 

17  (TR  200.30-3(aMl2)  (1993). 


[Release  No.  34-33553;  International  Series 
Release  No.  632;  File  No.  SR-PMx-93-54) 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving,  and  Notice  of  Fiiing 
and  Order  Granting  Acceierated 
Approval  of  Amendment  No.  1  to,  a 
Pn^sed  Rule  Change  Relating  to  the 
Listing  of  Options  on  American 
Depositary  Receipts 

January  31, 1994. 

L  Introduction 

On  November  15, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx”  or  "Exchange”)  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission”  or  SEC”),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”)'  and  Rule 
19b-4  thereunder,'  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  American 
Depositary  Receipts  ("ADRs”)  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33252 
(November  28, 1993),  58  FR  63604 
(December  2, 1993).  No  comments  were 
received  on  the  proposed  rule  change.' 

n.  Description  , 

On  November  27, 1992,  the 
Commission  approved  a  Phlx  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underiying  ADR 
meets  or  exceeds  the  Exchange’s 
established  uniform  options  listing 
standards.4  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  Phlx  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 


<15  U.SX1  78s(bKl)  (1988). 

2 17  CFR  240.19b-4  (1993)L 
2The  proposal  was  amanded  on  January  5, 1994 
to  clarify  the  procedure  the  Phlx  would  use  to 
determine  whether  50%  or  more  of  the  world-wide 
trading  volume  of  the  underlying  foreign  security 
occurs  in  the  U.S.  ADR  market  Letter  from  Michele 
R  Weisbaum,  Associate  General  CounsaL  Phlx,  to 
Monica  C  Michelizzi,  Staff  Attorney,  Office  of 
Derivatives  Regulation,  Division  of  Market 
Regulation  ("Diviskm”!,  Commission,  dated 
January  5, 1994  ^Amendment  Na  1**). 

*  Securities  Exchange  Act  Release  Na  31532 
(November  27, 1992),  57  FR  57264  (December  3, 
1992)  ("ADR  Approval  Order*3.  A  comprehensive 
surveillance  shying  agreement  provide  among 
other  things,  for  the  exdiangs  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


underlying  the  ADRs,  unless  the  \ 

Commission  otherwise  approves  the  \ 

options’  listing  without  an  agreement.  j 

Second,  the  Phlx’s  initial  listing  I 

standards  require  that  the  ADRs  ‘ 

underiying  the  Exchange-listed  options  ! 

have  a  "float”  of  7,000,000  ADRs  i 

outstanding,  2,000  shareholders,  trading  I 

volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7VSr  for  a  majority  of 
the  business  days  diuing  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  Phlx  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  “float”  of  6,300,000  ADRs, 

1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  pret^ing  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  Phlx  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-note^  listing 
requirements. 

Furthermore,  the  Phlx  options  initial 
listing  standards  require  that  the  ADR 
^underlying  an  ADR  option  be  registered 
and  listed  on  a  national  seciuities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  Phlx  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percental  of  the  wwld-wide 
trading  volume  that  occurs  in  the  U.S. 

ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 

Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  Phlx  and  the 
primary  exchanM  on  which  the  foreign 
securities  underlying  the  ADRs  trade.' 


3  Under  the  proposal,  should  the  ADR  option  not 
meet  this  nuinerii^  standard,  tha  Exchange  could 
not  list  the  ADR  optkm  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  tha  primary  exchange  on  which  the 
foreign  securities  underlying  tha  ADRs  trade  or  the 
Conunission  specifically  authorized  the  listing.  The 
Commission  vrould  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
section  19  of  the  Act  and  Rule  19b-4,  thereunder. 
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The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
imderlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  Phlx  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  afl'ect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.^  Under  the  proposal,  the  Phlx 
will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer’s  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer’s  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.r  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.o 
The  proposal  also  defines  the  U.S. 

ADR  market  as  the  U.S.  self-regulatory 
organizations  that  ore  members  of  the 
Intermarket  Surveillance  Group 
(“ISG”)  9  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 

e  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  ADRs  that  overlie  any  one  of 
these  classes  of  common  stock.  See  Amendment  No. 
1,  supra  note  3. 

r  See  Amendment  No;  1,  supra  note  3,  and 
telephone  conversation  between  Michele  R. 
Weisbaum,  Associate  General  Counsel,  Phlx,  and 
Brad  Ritter,  Attorney,  Office  of  Derivatives 
Regulation,  Division,  Commission,  on  January  27, 
1994. 

■See  Amendment  No.  1,  supra  note  3.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume ,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  Phbc  also  represents  that  it  will  use  its  best 
efforts  to  discover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities]  underlying  the  ADR  options  trades. 

•  ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Inteimarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange,  Inc.  (“Amex”),  the  Boston  Stock 
Exchange,  Inc.  (“BSE"),  the  Chicago  Board  Options 
Exchange.  Inc.  (“CBOE”),  the  Chicago  Stock 
Exchange.  Inc.  (“CHX”),  the  Cincinnati  Stock 
Exchange.  Inc.  (“CSE”),  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”),  the  New  York 
Stock  Exchange.  Inc.  (“NYSE”),  the  Pacific  Stock 
Exchange,  Inc.  (“PSE”),  and  the  Phlx. 


System  ("rrS”).'®  The  U.S.  self- 
regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.^» 

in.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5).i*  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.i3  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportimities,  may 
be  able  to  provide  deeper  and  more 
liquid  maricets.i^  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.is 

'•ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  proc^ures  for:  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities; 
(2)  efTicient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
piarticipation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

"  See  Amendment  No.  1,  supra  note  3. 

IS  15  U.S.C.  78f(b)(5)  (1988). 

'■For  example,  if  an  investor  wants  to  invest  the 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

'■See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  96th  Cong.,  1st  Sess.  (Comm.  Print  No. 
96-IFC3.  December  22. 1978). 

'■Pursuant  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  Finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Phlx  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First,  Phlx  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  Phlx’s  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  'These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  Phlx  make  a  reasonable 
inquiry  to  evaluate  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  these  securities  are  generally 
consistent  with  the  requirements  set 
forth  in  the  Exchange’s  options  listing 
standards.  In  the  ADR  Approval  Order, 
the  Commission  recognized  that  in  some 
‘cases,  an  ADR  underlying  an  option 
could  meet  the  options  listing  standards 
while  the  foreign  security  on  which  the 
ADR  is  based  may  not  meet  these 
standards  in  every  respect.  For  example, 
in  the  case  of  ADRs  overlying  certain 
foreign  securities,  one  ADR  could 
represent  several  shares  of  a  specific 
stock.  For  this  reason,  it  is  possible  that 
the  price  of  the  ADR  will  meet  exchange 
listing  standards  even  though  the 
market  price  of  the  foreign  security 
underlying  the  ADR  may  be  less  than 
the  Phlx  standard.  The  Commission 
believes,  however,  that  requiring  the 
Phlx  to  review  the  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  they  are  generally  consistent  with 
the  Exchange’s  options  listing 
standards,  along  with  other  market 
safeguards,  will  adequately  protect 
investors  from  the  possibility  that  these 
ADR  options  can  be  potentially 
manipulated.  16 

Third,  the  Phlx  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  Phlx  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  Phlx 
to  detect  or  deter  manipulation  because 

'•For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 
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the  proposal  requires  that  the  50%  or 
more  of  the  trading  activity  in  the 
underlying  fcueign  securities  occur  in 
the  U.S.  ADR  m^et.  The  Commission 
notes  that  proposal  requires  the  U.S. 
self-regulatory  organizations  that 
constitute  the  U.S.  ADR  market  to  be 
members  of  the  ISG,  which  will  provide 
for  the  exchange  of  necessary 
surveillance  information  concerning 
trading  activity  in  the  ADR  options,  and 
the  respective  underlying  ADR 

market.i7 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exch^ge  trading  the  stodc 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  particular,  the  Commission  notes  that 
surveillance  sharing  agreements 
providing  an  important  deterrent  to 
manipulation  because  they  facilitate  the 
availability  of  information  needed  to 
fully  investigate  a  potential 
manipulation  if  it  were  to  occur.  These 
agreements  are  especially  important  in 
the  context  of  derivative  products  based 
on  foreign  securities  because  they 
facilitate  the  collection  of  necessary 
regulatory,  surveillance  and  other 
information  from  foreim  jurisdictions. 

In  the  ccmtext  of  ADIu,  the 
Commissimi  believes  that,  in  most 
cases,  the  relevant  imderiying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  becaxise,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  bou  in  terms  of  share 
volume  and  the  value  of  trading. 

Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Conunission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the , 
marketplace.!*  The  Commission  further 


Amendment  Na  1,  supra  note  3. 

'•See  el«o  Securttiee  Exchange  Act  Release  No. 
26653  (March  21, 1989).  54  FR  12705  (order 
approving  the  trading  of  optione  on  the 
Intematio^  Market  Index  C'lMl*’).  an  itKiax 
comprised  of  ADRs  traded  in  the  United  States 
based  on  foreign  securitiee).  In  this  approval  order, 
the  Commission  specirically  required  that  there  be 
comprehensive  turveiUance  sh^ng  agreements  in 
place  between  the  Amex  aitd  the  foreign  exchanges 
OB  which  the  securitiet  underlying  the  AIMia  tr^ 
so  that  a  substantial  percentage  of  the  Iznlex  wee 
covered  by  comprehensive  surveillance  sharing 
agreements. 


believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  thin^,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  however, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  with  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 

Specifically,  the  proposed  listing 
standards  require  that  a  least  50%  of  the 
world-wide  trading  volume  in  the 
imderiying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  foreign  market  where  the 
security  underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percental  is  adequate  to 
ensvue  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 

Specifically,  the  Phlx  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security.!*  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  volume  for  ADRs 
overlying  any  cl^  of  the  foreign 
issuer’s  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combined  world-wide  trading  volume 
for  all  classes  of  the  issuer’s  stock  and 
all  ADRs  that  overlie  any  of  these. 
classe8.2o 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 


'•Sm  «tipra  Dots  6,  Bnd  accompanying  text 
foJd. 


percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 
market,  2!  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  (i.e.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  dkimmission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  Hilx,  and  all  the 
other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG,  the  Conunission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
merely  clarifies  how  the  Phlx  will 
determine  whether  not  less  than  50% 

(or  less  than  30%,  in  the  case  of  the 
maintenance  standard)  of  the  world¬ 
wide  trading  volume  in  the  underlying 
foreign  security  (as  represented  by 
ADRs,  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S. 
ADR  market.  The  Commission  believes 
that  this  amendment  strengthens  the 
proposal  by  ensuring  that  Ae  standard 
will  be  applied  consistently  by  all  the 
markets  seeking  to  list  ADR  options  and 
raises  no  new  issues. 

Accordingly,  because  the  Commission 
believes  that  ^e  amendment  makes 
clarifying,  non-substantive  changes  to 
the  proposal,  the  Commission  finds  that 
it  is  consistent  with  sections  19(bK2) 
and  6(b)(5)  of  the  Act  22  to  approve 
Amendment  No.  1  to  the  Amex’s 
proposal  on  an  accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 


We  note  that  It  ie  appropriate  to  view  the  U.S. 
ADR  market  es  a  single  market  even  though  it  ie 
made  up  of  several  national  securities  ex^anm 
and  the  NASD.  The  Conunisaion  notes  that  ell  of 
the  markets  on  which  or  through  which  these  ADRa 
could  trade  bra  linked  together  by  ITS.  The 
Commiseion  further  notes  that,  one  market,  the 
NYSE,  typically  operatea  as  the  primary  exchange 
on  whicB  trades  in  U.S.  AEWs  are  execnted. 
u  15  U.S.C  78s(b)(2)  and  78((b)(5)  (1988). 
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making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  E)C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
Februaiy  28, 1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act, 23  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-93-54)  is  approved,  effective 
February  7, 1994.  Accordingly,  the 
Exchange  may  submit  listing  certificates 
for  ADR  options  as  specified  herein  on 
February  7, 1994  pursuant  to  Rule 
12dl-3  under  the  Act  and  commence 
trading  in  the  options  according  to  the 
time  parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2711  Filed  2-4-94;  8:45  am] 
BILUNQ  COD£  8010-01-M 


[Release  No.  34-33550;  File  No.  SR-Phlx- 
93-00] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  a  Proposed  Rule 
Change  Relating  to  Rule  1047A 
Regarding  Index  Option  Opening 
Rotations,  Halts  and  Reopenings 

January  31, 1994. 

I.  Introduction 

On  June  29, 1993,  the  Philadelphia 
Stock  Exchange,  Inc.  (“Phlx”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 


23 15  U.S.C.  78s(b)(2)  (1988). 

24 17  CFR  200.3(>-3(a){12)  (1993). 


(“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”),i  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
make  certain  amendments  to  Rule 
1047A  regarding  index  option  opening 
rotations,  halts,  and  reopenings.3  Notice 
of  the  proposal,  including  Amendment 
No.  1,  appeared  in  the  F^eral  Register 
on  October  15, 1993.^  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange’s  proposal. 

II.  Description  of  the  Proposal 

The  Phlx  has  proposed  amending 
Phlx  Rule  1047A:  (1)  To  require 
specialists  to  open  an  industry  index 
option  for  trading  once  securities 
representing  90%  of  the  current  value  of 
the  index  have  opened  for  trading  on 
the  primary  market;  (2)  to  permit 
specialists  to  open  such  industry  index 
options  once  securities  repre^nting 
50%  of  the  current  value  of  the  index 
have  opened;  (3)  to  permit  specialists  to 
halt  index  option  trading,  subject  to 
floor  official  approval,  once  securities 
representing  more  than  10%  of  the 
current  value  of  the  index  are  halted  or 
suspended  upon;  and  (4)  to  permit 
specialists  to  reopen  halted  options 
once  securities  representing  50%  of  the 
market  value  of  an  index  are  opened  or 
the  Exchange  determines  that  the 
conditions  that  led  to  the  trading  halt 
are  no  longer  present.  Although  the  text 
of  Rule  1047A  would  be  reorganized, 
the  following  provisions  would  not  be 
substantively  changed:  (1)  The 
provision  in  Rule  1047A(a)  that  the 
Exchange  may  halt  index  options 
trading  in  the  best  interests  of  fair  and 
orderly  markets  if  certain  conditions  are 


3 15  U.S.C.  78s(b)(l)  (1988). 

2 17  CFR  240,19b-4  (1992). 

3  On  July  13, 1993  the  Phlx  amended  the  rule 
change  proposal  to  adopt  a  floor  procedure  advice 
to  parallel  the  provisions  of  the  proposed  rule  in 
order  to  make  the  procedures  readily  available  to 
floor  members  in  their  advice  handbooks.  See  letter 
from  Edith  Hallahan,  Attorney,  Market 
Surveillance,  Phbc  to  Richard  Zack,  Branch  Chief, 
Options  Regulation.  Division  of  Market  Regulation, 
SEC,  dated  July  8, 1993  (“Amendment  No.  1").  On 
January  19, 1994  the  Phlx  amended  the  proposal  to 
remove  the  proposed  provision  that  would  have 
required  index  options  to  be  halted  from  trading 
whenever  securities  representing  more  than  50%  of 
the  current  index  value  had  been  halted  or 
suspended  from  trading  on  the  primary  market. 
Rather,  as  amended,  under  such  circumstances,  the 
decision  to  halt  index  option  trading  would  be  left 
to  the  discretion  of  the  Exchange  or  one  of  its  floor 
officials.  This  amendment  would  also  be  reflected 
in  the  proposed  floor  procedure  advice.  See  letter 
from  Gerald  D.  O'Connell,  Vice  President,  Market 
Surveillance,  Phbc  to  Richard  2^ck.  Branch  Chief, 
Options  and  Derivatives  Branch,  Division  of  Market 
Regulation,  SEC,  dated  January  19, 1994 
(“Amendment  No.  2"). 

4  See  Securities  Exchange  Act  Release  No.  33025 
(October  6. 1993),  58  FR  53604. 


met  would  appear  in  Rule  1047A(c):  (2) 
Rule  1047A(d)  would  be  renumbered  as 
paragraph  (e);  (3)  Rule  1047 A(c),  to  be 
renumbered  as  paragraph  (b)  would  be 
retitled  as  “Modified  Rotations  and 
SORT”;  and  (4)  the  third  paragraph  of 
Rule  1047A(a)  would  contain  the 
provisions  formerly  in  paragraph  (b) 
regarding  the  procedure  for  opening. 

In  addition,  with  respect  to 
reorganization.  Rule  1047A,  currently 
titled  “Traded  Rotations,  Halts  or 
Suspensions”  would  be  retitled 
“Trading  Rotations,  Halts  or 
Reopenings.”  The  proposal  would  also 
reorganize  the  paragraphs  to  logically 
follow  the  procedure  of  the  opening, 
halting  and  reopening  of  trading. 

III.  Conunission  Findings  and 
Conclusions 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6(b)(5)  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  as  well 
as  to  protect  investors  and  the  public 
interest. 

Specifically,  the  proposal  will,  under 
the  applicable  circumstances,  help 
prevent  investors  from  being  exposed  to 
index  options  trading  based  on 
incomplete  pricing  data  in  the 
underlying  securities  by  setting  forth 
specific  standards  for  opening  and 
halting  trading.  For  example,  in 
providing  that  a  specialist  may  open 
industry  index  options  for  trading  when 
securities  representing  50%  of  the 
current  index  value  of  all  securities 
underlying  the  particular  industry  index 
have  opened  for  trading  on  their 
respective  primary  market,  industry 
index  option-market  specialists  will 
have  the  discretion  to  determine  if 
adequate  pricing  information  is 
available  in  order  to  ensure  that  pricing 
of  industry  index  options  at  least 
substantially  reflects  the  current  market 
value  of  the  traded  index’s  underlying 
securities.  The  proposed  requirement 
that  specialists  must  open  their  assigned 
industry  index  options  when  90%  of  the 
current  index  value  of  all  seciuities  in 
the  index  have  opened  reflects  the 
appropriate  determination  that  such  a 
level  should  permit  index  option 
pricing  that  accurately  reflects  the  value 
of  the  underlying  index  components, 
upon  the  index  option  opening. 

The  Commission  also  oelieves  that  the 
Phlx  proposal  to  permit  index  option 
specialists  to  request  floor  ofiicial 
approval  to  halt  index  options  trading 
where  securities  representing  more  than 
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10%  of  the  index  value  are  halted  or 
suspended  should  promote  just  and 
equitable  principles  of  trade  by  allowing 
the  cessation  of  trading  where  investors 
might  lack  access  to  updated  pricing 
information  in  the  component  securities 
of  the  index.  Moreover,  the  Commission 
also  believes  that  the  Phlx  proposal  to 
adopt  a  floor  procedure  advice, 
paralleling  the  provisions  of  Exchange 
Rule  1047A  will  help  make  such 
procedures  readily  available  to  floor 
members  in  their  advice  handbook. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Accelerating  the 
amendment  will  allow  the  proposal  to 
be  enacted  without  delay.  The 
amendment  changes  the  originally 
proposed  requirement  that  index 
options  be  automatically  halted 
whenever  more  than  50%  of  the  current 
index  value  has  been  halted  or 
suspended  from  trading  on  the  primary 
market.  The  revised  requirement  will 
not  automatically  require  a  trading  halt 
under  such  circumstances,  but  rather 
will  direct  that  such  a  decision  be  made 
within  the  discretion  of  the  Exchange  or 
one  of  its  floor  officials.  The 
Commission  believes  that  this 
amendment  may  help  provide  greater 
index  option  market  liquidity  under 
certain  market  conditions  and  also 
provide  the  Exchange  and  its  floor 
officials  the  flexibility  to  halt  or 
continue  index  option  trading  based 
upon  the  circumstances  and  conditions 
of  the  cvurent  market.  The  Commission 
also  notes  that  the  proposal,  including 
Amendment  No.  1  (but  excluding 
Amendment  No.  2),  was  published  for 
the  full  21  day  comment  period  and  no 
comments  were  received. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 


Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-93-30  and  should  be 
submitted  by  February  28, 1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-Phlx-93-30), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  M.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2709  Filed  2-4-94;  8:45  am) 
BILLING  CODE  8010-01-M 


[Release  No.  34-33548;  File  Nos.  SR-DTC- 
93-08  and  SR-NSCC-e3-07] 

Self-Reguiatory  Organizations;  The 
Depository  Trust  Company  et  al.; 

Order  Approving  a  Proposed  Rule 
Change  Relating  to  a  Netting  Contract 
and  Limited  Cross-Guaranty 
Agreement 

January  31, 1994. 

On  July  8, 1993,  and  June  2, 1993,  The 
Depository  Trust  Company  (“DTC”)  and 
the  National  Securities  Clearing 
Corporation  ("NSCC”),  respectively, 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  proposed 
rule  changes  (File  Nos.  SR-DTC-93-08 
and  SR-NSCC-93-07)  under  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)i  to  establish  a  Netting 
Contract  and  Limited  Cross-Guaranty 
Agreement  between  DTC  and  NSCC 
(“DTC/NSCC  Agreement”)2  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  November  10, 
1993,3  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  changes. 

I.  Description 
A.  Netting 

Many  participants  of  DTC  are  also 
members  of  NSCC  (“common 
members”),  and  N^C  itself  is  a  DTC 
participant.  For  many  years,  DTC  and 
NSCC  have  provided  for  a  consenting 
common  member’s  credit  balance  in 
DTC’s  Next-Day  Funds  Settlement 
(“NDFS”)  system  or  a  credit  balance  at 
NSCC  to  be  applied  to  its  debit  balance 


»15  U.S.C.  78s(b)(2)  (1982). 

« 17  CFR  200.3a-3(a)(12)  (1993). 

1 15  U.S.C.  78(b)(1)  (1988). 

*  NS(X*8  Rules  refer  to  the  agreement  as  the 
Clearing  Agency  Cross-Guaranty  Agreement. 

3  Securities  Exchange  Act  Release  No.  33145 
(November  3, 1993),  58  FR  59766. 


at  the  other  clearing  agency.  In  practice,  - 
a  common  member’s  daily  settlement 
credit  at  one  of  the  clearing  agencies 
serves  to  reduce  or  eliminate  any  daily 
settlement  debit  of  that  common 
member  at  the  other  organization.4 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(“FDICIA”)  validates  netting  contracts 
that  provide  for  the  netting  of  payment 
obligations  and  payment  entitlements 
between  and  among  clearing 
organizations  and  their  members.® 

Under  FDICIA,  a  payment  under  a 
netting  contract  is  not  subject  to 
disaffirmance  by  the  receiver  or  trustee 
in  a  subsequent  insolvency  proceeding. 
The  netting  provisions  of  FDICIA  were 
designed  to  reduce  systemic  risk  to  the 
financial  markets. 

The  purpose  of  the  netting  provision 
of  the  DTC/NSCC  Agreement  is  to 
establish  a  netting  contract  that  meets 
the  standards  for  FDICIA  protection. 

The  netting  provision  provides  that  on 
each  common  business  day  that  any 
common  member  has  a  credit  balance  at 
one  clearing  agency  and  a  debit  balance 
at  the  other,  the  two  balances  will  be 
netted,  and  the  following  payments  will 
be  made:  (1)  Each  common  member 
with  a  net  debit  amount  will  pay  that 
amount  to  the  clearing  agency  with  the 
net  debit  amount;  (2)  a  clearing  agency 
with  a  net  credit  amount  with  respect  to 
a  common  member  shall  pay  that 
amount  to  the  common  member;  and  (3) 
for  each  common  member  with  a  credit 
balance  that  equals  its  debit  balance,  the 
clearing  agency  with  the  credit  balance 
shall  pay  that  amount  to  the  clearing 
agency  with  the  debit  balance. 

The  balances  covered  under  the 
netting  provision  that  will  be  available 
to  NSCC  will  be  only  those  in  DTC’s 
NDFS  system.  DTC  will  have  the  right, 
however,  to  use  a  NDFS  credit  balance 
to  offset  an  open  debit  balance  in  DTC’s 
Same-Day  Funds  Settlement  (“SDFS”) 
system  before  applying  the  remainder,  if 
any,  to  a  debit  balance  at  NSCC. 


*  This  procedure  is  commonly  referred  to  as 
cross-endorsement  because  originally  the  crediting 
clearing  agency’s  check  or  draft  payable  to  the 
common  member  was  endorsed  to  the  debiting 
clearing  agency.  Over  90%  of  common  members 
have  consented  to  this  procedure.  Under  the 
procedure,  which  is  now  automated,  computer 
programs  determine  which  consenting  members 
have  a  credit  balance  at  one  clearing  agency  and  a 
debit  balance  at  the  other.  The  programs  then 
aggregate  for  each  clearing  agency  the  applicable 
portions  of  all  the  credit  balances  of  common 
members  with  debit  balances  at  the  other  clearing 
agency.  These  aggregate  amounts  are  then  paid  by 
each  clearing  agency  to  the  other  with 
corresponding  payment  entries  being  reflected  in 
each  common  member’s  DTC  and  NSCC  settlement 
statements. 

s  12  U.S.C.  4401-4407  (1991). 
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B.  Limited  Guaranty 

The  DTCyNSCC  Agreement  also 
contains  a  provision  limiting  the 
guaranty  fit)m  each  clearing  agency  to 
the  other  clearing  agency  that  will  be 
invoked  when  a  common  member  fails. 
Any  resources  remaining  after  a  failed 
common  member’s  obligations  to  the 
guaranteeing  clearing  agency  have  been 
satisfted,  including  at  DTC  that  common 
member’s  SDFS  obligations,  will  be 
made  available  to  the  other  clearing 
agency.  The  guaranty  is  not  absolute  but 
rather  is  limited  to  the  extent  of  the 
resources  relative  to  the  failed  member 
remaining  at  the  guaranteeing  clearing 
agency,  “^e  principal  resomces  will  be 
settlement  net  credit  balances,  including 
in  certain  cases  a  common  member’s 
SDFS  net  credit  balance  at  DTC,  and  the 
failed  member’s  deposits  to  the  clearing 
agencies’  clearing  ftmds. 

For  example,  if  a  common  member 
has  a  DTC  I^FS  net  debit  balance  that 
exceeds  its  credit  balance  at  NSCC,  the 
operation  of  the  netting  provision  will 
reduce  that  net  debit  balance  by  the 
amount  of  the  NSCC  credit.  If  that 
common  member  then  fails,  DTC  will 
apply  the  member’s  DTC  participants 
fund  deposit  to  the  remaining  net  debit 
balance  and  to  any  SDFS  net  debit 
balance.  If  the  participants  fund  deposit 
is  insufficient  to  satisfy  completely  all 
DTC  net  debit  balances,  the  limited 
guaranty  provision  will  enable  DTC  to 
look  to  NSCC  to  pay  any  deficiency  but 
only  if  and  to  the  extent  that  the  NSCC 
resources  attributable  to  the  common 
member  exceed  the  common  member’s 
obligations  to  NSCC.  Similarly,  NSCC 
will  be  able  to  look  to  DTC  if  the 
common  member  has  a  NSCC  net  debit 
balance. 

There  can  be  situations  where  a  failed 
common  member  still  owes  money 
either  to  DTC  or  to  NSCC  after  netting 
and  after  payment  of  the  guaranty. 
However,  the  exposure  to  DTC’s  or 
NSCC’s  other  participants  or  members 
will  be  reduced  by  the  operation  of  the 
DTC/NSCC  Agreement. 

C.  Changes  to  DTC’s  and  NSCC’s  Rules 

In  connection  with  the 
implementation  of  the  DTC/NSCC 
Agreement,  DTC  is  amending  its  Rules 
1,  2,  4,  and  9  and  NSCC  is  amending  its 
Rules  1,  4, 12,  and  31.  The 
modifications  will  incorporate  the 
netting  provision  into  DTC’s  and 
NSCC’s  Rules  so  that  DTC’s  participants 
and  NSCC’s  members  become  parties  to 
and  are  bound  by  the  netting  provision 
of  the  DTC/NSCC  Agreement.  The 
modiftcations  to  DTC’s  and  NSCC’s 
Rules  also  will  incorporate  the  limited 
guaranty  provision  so  that  a  failed 
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common  member  is  obligated  to  ETTC  or 
NSCC  to  the  extent  that  DTC  or  NSCC 
is  obligated  to  the  other  clearing  agency 
under  the  limited  guaranty  provision.® 

II.  Discussion 

Section  17A(a)(2)(A)  of  the  Act  directs 
the  Commission  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  facilitate  the  establishment  of  linked 
or  coordinated  facilities  for  clearance 
and  settlement  of  transactions.^  The 
Commission  believes  that  the  DTC/ 

NSCC  Agreement  is  an  important  step 
towards  achieving  such  a  national 
system  because  the  DTC/NSCC 
Agreement  mandates  netting  of  a 
common  member’s  settlement 
obligations  at  each  of  the  clearing 
corporations. 

Section  17A(b){3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.®  DTC,  NSCC, 
and  their  participants  and  members 
should  gain  protection  from  the  netting 
and  guarantee  provisions  of  the  DTC/ 
NSCC  Agreement  because  a  common 
member’s  credit  balance  at  one  clearing 
agency  will  be  paid  to  the  other  clearing 
agency,  if  the  common  member  has  a 
debit  balance  at  that  clearing  agency, 
instead  of  to  the  common  member.  This 
should  reduce  the  risk  that  a  common 
member  will  fail  to  fulfill  its  settlement 
obligation  at  one  clearing  corp>oration 
but  still  collect  a  credit  from  the  other 
clearing  corporation.  If  a  common 
member  fails,  the  limited  guarantee  will 
be  invoked  so  that  remaining  resources 
attributable  to  the  common  member  at 
one  clearing  agency  will  be  available  to 
fulfill  the  common  member’s  obligation 
at  the  other  clearing  agency. 

The  same  section  of  the  Act  also 
requires  that  a  clearing  agency’s  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  the  DTC/NSCC  Agreement 
fosters  such  cooperation  and 
coordination  as  evidenced  by  the  risk 
reduction  and  payment  efficiencies  that 
should  be  experienced  by  DTC,  NSCC, 
and  common  members  upon 
implementation  of  the  agreement. 

epor  a  detailed  discussion  of  the  specific 
amendments  DTC  and  NSCC  are  making  to  their 
rules,  refer  to  Securities  Exchange  Act  Release  No. 
33145.  supra  note  3. 

r  1 5  U.S.C.  78q-l  (a)(2K A). 

»15  U.S.C.  7Bq-l(bK3KF). 


7,  1994  /  Notices  5639 


III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  changes  (File  Nos.  SR- 
DTC-93-08  and  SR-NSCC-93-97)  be. 
and  hereby  are.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  10 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-2725  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  8010-01-M 

[Release  No.  34-33543;  File  Nos.  SR-OCC- 
92-05;  SR-NSCC-01-07;  SR-SCCP-92-01;  , 
and  SR-MCC-92-02] 

Self-Regulatory  Organization;  The 
Options  Clearing  Corporation,  et  al.; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  Revised  Options 
Exercise  Settlement  Agreements 

lanuary  28, 1994. 

On  January  27, 1992,  October  21, 

1991,  February  27, 1992,  and  March  5. 

1992,  The  Options  Clearing  Corporation 
(“OCC”),  the  National  Securities 
Clearing  Corporation  (“NSCC”),  the 
Stock  Clearing  Corporation  of 
Philadelphia  (“SCCP”)  and  the  Midwest 
Clearing  Corporation  (“MCC”), 
respectively,  filed  proposed  rule 
changes '  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).2  The  self- 
regulatory  organizations  filed  several 
amendments  to  the  original  filings.^  The 
proposed  rule  changes  and  amendments 
implement  revised  options  exercise 
settlement  agreements  among  OCC, 
NSCC,  SCCP,  and  MCC  (hereinafter 
referred  to  as  the  “correspondent 
clearing  corporations”  or  “CCCs”).  The 
Commission  published  notice  of  these 
proposed  rule  changes  in  the  Federal 

*15  U.S.C.  78s(b)(2). 

>oi7CFR200.3(a)(12). 

I  File  Nos.  SR-C)CC-92-05.  SR-NSCC-91-07.  SR- 
SCCP-92-01.  and  SR-MCC-92-02. 

I15U.S.C.  7es(bKl). 

-’OCC  filed  Amendment  No.  1  to  File  No.  SR- 
C)CC-92-05  on  February  27, 1992.  and  Amendment 
No.  2  on  |une  4. 1993.  SCCP  Hied  Amendment  No. 

1  to  File  No.  SR-SCCP-92-01  on  May  26. 1992.  and 
Amendment  No.  2  on  July  1. 1993.  MCC  filed 
Amendment  No.  1  to  File  No.  SR-MOC-92-02  on 
lanuary  7. 1993,  and  Amendment  No.  2  on  July  6. 

1993,  NSCC  filed  Amendment  Na  1  to  File  No.  SR- 
NSCC-91-07  on  May  19. 1993. 
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Register  on  October  14, 1993.^  No 
comments  have  been  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  changes. 

1.  Description 

The  proposed  rule  changes  will 
permit  the  correspondent  clearing 
corporations  to  put  into  effect  amended 
and  restated  agreements  providing  for 
the  settlement  of  exercises  and 
assignments  of  equity  options.  In 
addition.  OCC’s  proposed  rule  change 
makes  related  changes  to  OCC’s  By- 
Laws,  Rules,  and  certain  form 
agreements  used  by  OCC’s  clearing 
members. 

In  the  original  filings,  OCC,  NSCC, 
SCCP,  and  MCC  proposed  to  make 
effective  Amended  and  Restated 
Options  Exercise  Settlement 
Agreements  (hereinafter  collectively 
referred  to  as  the  “First  Restated 
Agreements’’).  OCC,  NSCC,  SCCP,  and 
MCC  have  amended  the  First  Restated 
Agreements  (hereinafter  collectively 
referred  to  as  the  “Second  Restated 
Agreements’’)  and  will  make  the  three 
Second  Restated  Agreements,  which  are 
the  subjects  of  this  approval  order, 
effective  in  place  of  the  three  First 
Restated  Agreements.*  The  Second 
Restated  Agreements  replace  the  options 
exercise  settlement  agreements  that 
were  previously  in  effect  between  OCC 
and  each  CCC  (hereinafter  collectively 
referred  to  as  the  “Original 
Agreements”).  The  MCC  and  SCCP 
Second  Restated  Agreements  are 
substantially  identical  in  form.  The 
NSCC  Second  Restated  Agreement  is 
substantially  in  the  same  form  with 
variations  reflecting  that  NSCC  will 
provide  OCC  with  a  daily  report 
identifying  all  securities  which  are 
eligible  for  settlement  through  NSCC’s 


'The  Commission  first  published  notice  in 
Securities  Exchange  Act  Release  Nos.  30488  (March 
17, 1992),  57  FR  10201  [File  No.  SR-C)CC-92-05l: 
30489  (Myrch  17, 1992),  57  FR  10197  (File  No.  SR- 
NSCC-91-071;  30490  (March  17, 1992),  57  FR 
10205  (File  No.  SR-SCCP-92-01);  and  30491 
(March  17, 1992)  57  FR  10197  (File  No.  SR-MCC- 
92-02). 

The  Commission  republished  notice  of  the 
amended  proposed  rule  changes  in  Securities 
Exchange  Act  Release  No.  33011  (October  4, 1993), 
58  FR  53231. 

>  Each  Second  Restated  Agreement  provides  that 
it  will  become  effective  on  the  later  of  the  effective 
date  set  forth  in  the  Second  Restated  Agreement  or 
the  date  of  approval  by  the  Commission  of  both 
parties'  proposed  rule  changes  that  include  the 
Second  Restated  Agreement  as  an  Exhibit.  The  date 
of  the  Commission  approval  will  be  the  effective 
date  for  all  three  Second  Restated  Agreements.  Each 
Second  Restated  Agreement  provides  that  it  shall 
become  effective  in  lieu  of  the  respective  First 
Restated  Agreement. 


continuous  net  settlement  (“CNS”) 
system. 

A.  The  Original  Agreements  and  the 
Changes  Made  by  the  Second  Restated 
Agreements 

(1)  Operation  and  Continuing  Use  of 
Broker-to-Broker  Settlement  Procedures 
Prior  to  implementing  the  Original 
Agreements,  exercises  of  equity  options 
were  settled  broker-to-broker.  In  broker- 
to-broker  settlement,  upon  receipt  of  an 
equity  option  exercise  notice,  OCC 
would  issue  a  delivery  advice  to  the 
delivering  clearing  member  (i.e.,  the 
assigned  clearing  member  in  the  case  of 
a  call  or  the  exercising  clearing  member 
in  the  case  of  a  put)  and  to  the  receiving 
clearing  member  (i.e.,  the  exercising 
clearing  member  in  the  case  of  a  call  or 
the  assigned  clearing  member  in  the 
case  of  a  put).  The  delivery  advice 
would  instruct  the  delivering  clearing 
member  to  make  delivery  of  the  security 
underlying  the  exercised  option  directly 
to  the  receiving  clearing  member  and 
would  specify  the  address  at  which 
delivery  was  to  be  made  and  the 
exercise  settlement  amount  to  be  paid. 
OCC  continues  to  have  rules  governing 
broker-to-broker  settlement.*  However, 
broker-to-broker  settlement  has  been 
largely  replaced  by  settlement  through 
the  facilities  of  the  CCCs.  The  Second 
Restated  Agreements  provide  that  OCC 
will  use  broker-to-broker  settlement 
only  for  exercises  and  assignments  of 
equity  options  overlying  securities 
which  are  not  eligible  for  settlement  in 
NSCC’s  continuous  net  settlement 
system  (“CNS  Securities”)."^ 

(2)  Operation  of  the  Original  Options 
Exercise  Settlement  Agreements 
After  OCC  entered  into  the  Original 
Agreements  with  the  CCCs,  OCC  began 
to  settle  the  great  majority  of  equity 
option  exercises  through  the  facilities  of 


‘OCC  Rules  901-912. 

’’CNS  Securities  are  defined  only  in  the  terms  of 
NSCC’s  CNS  System  and  not  in  terms  of  the 
securities  that  are  eligible  for  each  individual  CCCs 
continuous  net  settlement  system.  The  definition  is 
new  in  the  Second  Restated  Agreements  as  is  the 
exclusion  of  non<lNS  Securities.  Both  of  these 
changes  are  made  necessary  by  changes  to  OCC's 
margin  system,  which  changes  were  designed  to 
improve  the  margin  system's  ability  to  evaluate  and 
neutralize  OCC's  risk  during  the  five  business  day 
period  between  the  exercise  and  settlement  of  an 
equity  option.  Because  all  securities  underlying  * 
equity  options  issued  by  OCC  are  ordinarily  CNS 
Securities,  all  exercise  settlements  will  continue  to 
be  settled  through  the  CCCs.  However,  in  unusual 
circumstances  in  which  an  underlying  security 
ceases  to  be  a  CNS  Security  or  in  which  the  owners 
of  an  underlying  security  become  entitled  to  an 
additional  security  as  a  result  of  a  rights  offering  or 
other  extraordinary  transaction  and  that  additional 
security  is  not  a  CNS  Security,  exercise  settlement 
may  be  effected  entirely  or  partly  through  OCC's 
broker-to-broker  settlement  system. 


the  CCCs.a  Each  clearing  member  was 
required  to  designate  a  CCC  as  its 
designated  clearing  corporation  (“DCC”) 
for  purposes  of  effecting  settlements  of 
exercises  of  equity  options.  Rather  than 
delivering  an  underlying  security 
broker-to-broker,  in  the  revised  system  a 
delivering  clearing  member  delivers  the 
security  to  and  receives  payment  of  the 
exercise  settlement  amount  from  its 
DCC.  A  receiving  clearing  member 
makes  payment  to  and  receives  the 
security  from  its  DCC.  If  the  delivering 
clearing  member  and  the  receiving 
clearing  member  have  designated  the 
same  CCC  as  their  DCCs,  all  deliveries 
and  receipts  of  securities  and  all 
payments  and  receipts  of  settlement 
monies  will  take  place  at  that  DCC  in 
accordance  with  its  settlement 
procedures.  If  the  delivering  clearing 
member  and  receiving  clearing  member 
have  designated  different  CCCs  as  their 
respective  DCCs,  the  DCC  for  the 
delivering  clearing  member  delivers  the 
security  to  and  receives  payment  from 
the  DCC  for  the  receiving  clearing 
member  in  accordance  with  the 
interface  arrangements  between  the  two 
DCCs. 

The  Original  Agreements  provide  for 
a  five-day  settlement  period  for 
settlement  of  exercises  of  equity 
options.  The  date  of  the  exercise  and  the 
settlement  period  are  analogous  to  the 
trade  date  (“T”)  and  settlement  period 
for  ordinary,  regular-way  stock  trades. 
OCC  reports  the  exercises  and 
assignments  of  clearing  members  to 
their  respective  DCCs  during  the  night 
of  T.  The  DCCs  effect  settlement  on  the 
fifth  business  day  after  T  (“T-f5”).9 


‘(X:C  first  executed  Options  Exercise  Settlement 
Agreements  with  each  of  Stock  Clearing 
Corporation  (NSCC 's  predecessor),  SCCP,  and  MCC 
in  1976. 

“Consistent  with  the  recently  approved 
Commission  Rule  15c6-l  under  the  Act  that, 
effective  )une  1, 1995,  will  shorten  from  Five 
business  days  to  three  business  days  the  standard 
settlement  time  frame  for  most  broker-dealer  trades, 
the  settlement  period  for  settlement  of  exercises  of 
equity  options  will  be  shortened  to  three  business 
days.  If  the  parties  to  the  Second  Restated 
Agreement  determine  that  the  agreement  needs  to 
be  amended  to  accommodate  a  three  business  day 
settlement  cycle  of  equity  option  exercises,  the 
CCCs  and  Ott  will  file  the  necessary  proposed  rule 
changes  with  the  Commission.  Telephone 
conversation  between  James  C.  Yong,  Deputy 
General  Counsel.  OCC,  and  Jerry  W.  Carpenter, 
Branch  Chief,  and  Peter  R.  Geraghty,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission  (December  29. 1993).  For  a  detailed 
description  and  discussion  of  Rule  15c6-l,  refer  to 
Securities  and  Exchange  Commission  Release  Nos. 
33-7022;  34-33023;  IC-19768;  (October  13. 1993), 
58  FR  52891  (File  No.  S7-5-931  (order  adopting 
Rule  15c6-l). 
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B.  Changes  Made  by  the  Second 
Restated  Agreements 

The  Second  Restated  Agreements  alter 
and  supplement  the  provisions  of  the 
Original  Agreements  in  several  ways. 
The  most  important  modifications  are 
set  forth  below. 


amended  to  state  expressly  that  OCC’s 
direct  guarantee  to  the  clearing  member 
acting  on  behalf  of  the  holder  of  the 
option  terminates  at  the  time  that  the 
clearing  member’s  DCC  becomes 
unconditionally  obligated  to  effect 
settlement  of  the  transaction.  12 

(2)  Guarantee  by  OCC  to  Each 
Correspondent  Clearing  Corporation 

Each  Second  Restated  Agreement 
provides  that  OCC  will  compensate  the 
CCC  for  losses  incurred  by  it  in  closing 
out  the  exercises  and  assignments  of  a 
defaulting  participating  member.ia  The 
amount  of  the  compensation  will  be  the 
smallest  of  the  “net  options  loss,”  the 
“net  overall  loss,"  or  the  “maximum 
guarantee  amount.”  The  net  options  loss 
is  essentially  the  actual  net  loss 
incurred  by  the  CCC  in  closing  out 
exercises  and  assignments  of  options  to 
which  the  CCC  is  unconditionally 
obligated  at  the  time  of  the  default.  The 
net  overall  loss  is  essentially  the  actual 
net  loss  incurred  by  the  CCC  in  closing 
out  all  transactions  of  the  defaulting 
participating  member  to  which  the  CCC 
is  unconditionally  obligated  at  the  time 
of  the  default.  The  maximum  guarantee 
amount  is  essentially  the  sum  of  the 
mark-to-market  amounts,^^  positive  and 


and.  in  particular,  make  adjustments  to  its  margin 
system. 

12  Section  4(a)  of  each  First  Restated  Agreement 
p>ermitted  the  CCC  to  eliminate  an  exercise 
transaction  from  its  system  in  accordance  with  its 
rules  even  after  its  guarantee  had  attached  to  the 
transaction.  Although  this  could  have  occurred  only 
in  the  extremely  unlikely  event  that  a  security  were 
to  cease  to  be  eligible  for  settlement  through  the 
continuous  net  settlement  system  of  the  CCC  during 
the  time  remaining  until  actual  settlement  of  the 
transaction,  OCC  has  concluded  that  it  cannot 
efficiently  develop  a  margin  system  that  reflects  and 
neutralizes  OCC's  risk  exposure  if  a  CCC's 
guarantee  can  be  revoked  after  attaching  to  an 
exercise  transaction.  Accordingly,  each  Second 
Restated  Agreement  provides  that  the  CCC  will  not 
eliminate  any  exercise  transaction  of  options 
overlying  CNS  Securities  from  its  system  after  its 
guarantee  attaches. 

Section  4(b)  of  each  First  Restated  Agreement 
provided  that  in  the  event  of  a  default  by  an  entity 
for  which  it  Is  the  DCC,  the  CCC  voluntarily  could 
determine  to  complete  settlement  of  transactions 
with  respect  to  which  it  had  not  yet  become 
obligated  at  the  time  of  the  default.  (XX  has 
concluded  that  it  cannot  efficiently  develop  a  • 
margin  system  that  reflects  and  neutralizes  OCC's 
risk  exposure  if  the  CCXs  have  the  right  to  make 
this  voluntary  determination.  Accordingly,  each 
Second  Restated  Agreement  expressly  provides  that 
the  CCC  will  not  effect  settlement  of  transactions 
which  have  been  reported  to  it  but  to  which  it  has 
not  yet  become  obligated  at  the  time  of  the  default. 

i2The  term  participating  member  is  defined  in 
the  Second  Restated  Agreement  as  an  entity  that  is 
an  (XC  clearing  member  and  also  is  a  participant 
in  a  CXC  or  is  an  entity  that  is  a  party  to  any  of 
the  three  alternative  arrangements  for  effecting 
settlement  through  a  (XC  (i.e.,  the  appointing, 
Canadian,  or  nominating  clearing  arrangements). 
The  alternative  arrangements  are  discussed  later  in 
this  order. 

i«The  term  mark-to-market  amount  is  defined  to 
mean  the  difference  between  the  exercise  price  of 


negative,  for  all  options  exercises  and 
assignments  to  whitdi  the  CCC  is 
unconditionally  obligated  at  the  time  of 
the  default. IS 

OCC’s  guarantee  in  each  Second 
Restated  Agreement  does  not  cover  the 
exposure  of  the  CCC  to  losses  from 
exercise  and  assignment  settlements 
that  can  result  if  a  participating  member 
transfers  settlements  from  its  account  at 
the  CCC  to  the  account  of  any  other 
member  of  the  CCC,  including  another 
participating  member  or  another 
member  that  is  an  affiliate  of  the 
participating  member,  and  the  transferee 
member  defaults  on  its  obligations  to 
the  CCC  with  respect  to  those 
settlements.  This  occurs  for  several 
reasons.  First,  OCC  will  not  be  a  party 
to  the  transfer  and  accordingly  will  not 
have  the  ability  to  review  the  impact  of 
the  transfer  on  the  financial  condition  of 
the  transfree  member.  Second,  the  three 
prongs  of  the  computation  of  OCC’s 
guarantee  obligation  are  all  premised  on 
the  assumption  that  the  negative  values 
arising  from  short  positions  of  a 
participating  member  may  be  offset 
against  the  positive  values  arising  from 
the  long  positions  of  the  participating 
member.  This  assumption  may  not  hold 
true  if,  for  example,  a  participating 
member  transfers  its  short  positions  but 
not  its  offsetting  long  positions  to  the 
account  of  another  member  and  that 
member  fails  to  make  settlement. 

(3)  Permissible  Arrangements  for 
Effecting  Settlement  through  a 
Correspondent  Clearing  Corporation 
Each  Original  Agreement 
contemplated  that  settlements  of 
exercises  and  assignments  would  be 
effected  by  entities  that  are  OCC 
clearing  members  and  also  are 
participants  in  a  CCC.  Each  Second 
Restated  Agreement  retains  the  basic 
settlement  concept  contemplated  in  the 
Original  Agreement  and  also  contains 
expanded  provisions  addressing  the 
alternative  settlement  arrangement, 
which  are  described  later  in  this  order. 


an  option  and  the  closing  price  of  the  underlying 
stock  on  the  trading  day  inunediately  preceding  the 
then  most  recently  completed  regular  morning 
settlement  of  the  participating  member  with  OCC. 

For  example,  if  a  participating  member  defaults 
prior  to  the  opening  of  business  on  T>4  and  if  the 
participating  member  has  not  made  regular  morning 
settlement  with  CKX  on  T4~4  but  had  made  regular 
morning  settlement  with  CXX  on  T+3,  the  mark-to- 
market  amount  for  the  stock  underlying  the  option 
will  be  determined  as  of  the  close  of  trading  on  74-2. 

The  effect  of  the  maximum  guarantee  amount 
is  to  cap  (XX's  exposure  at  an  amount  that  should 
be  covered  by  the  margin  deposits  collected  by  CXX 
and  that  should  at  least  be  equal  to  the  net  of  the 
in-the-money  amounts  for  all  exercises  and 
assignments  being  settled  through  a  CXX  as  of  the 
close  of  trading  on  the  day  or  days  on  which  the 
exercises  were  effected. 


(1)  Timing  of  the  Effectiveness  of  the 
Guarantees  of  the  Correspondent 
Clearing  Corporations 

Section  4  of  each  Original  Agreement 
provides  that  if  the  CCC  does  not  notify 
OCC  prior  to  12  Noon  Central  Time  (1 
p.m.  Eastern  Time)  on  T-f4  that  the  CCC 
has  ceased  to  act  for  an  OCC  clearing 
member  which  had  designated  the  CCC 
as  its  E>CC,  the  CCC  is  unconditionally 
obligated  as  of  that  time  to  complete  the 
settlement  of  the  exercise.  These 
provisions  were  in  accordance  with  the 
provisions  of  the  rules  of  the  CCCs  as  in 
effect  in  1976.  However,  each  CCC  has 
subsequently  amended  its  rules  to 
provide  that  the  CCC  will  be 
unconditionally  obligated  to  complete 
settlement  of  any  “locked-in”  trade  in 
any  security  eligible  for  settlement 
through  the  CCC’s  continuous  net 
settlement  system.  The  CCC’s 
guarantees  commence  at  midnight,  or  in 
the  case  of  MCC  at  11:59  p.m.,  of  the 
day  the  trade  is  reported  to  the  CCC’s 
participants,  which  is  usually  T-fl. 

Section  4(a)  of  each  Second  Restated 
Agreement  provides  that  the  CCC  will 
become  unconditionally  obligated  to 
effect  settlement  or  to  close  out  each 
exercise  and  assignment  of  equity 
options  overlying  CNS  Securities 
commencing  at  the  time  specified  by  the 
CCC ’s  rules  applicable  to  locked-in 
trades  in  securities  eligible  for 
settlement  through  the  CCC’s 
continuous  net  settlement  system.  This 
revised  provision  has  the  effect  of 
causing  options  exercises  and 
assignments  reported  by  OCC  to  the 
CCCs  during  the  night  of  T  to  become 
guaranteed  as  of  the  time  at  which  the 
CCCs  generally  become  obligated  to 
effect  settlement  (i.e.,  usually  midnight 
at  the  end  of  T+l.ii  OCC  Rule  913  is 


>oLocked-ln  trades  are  trades  executed  through 
automated  order  routing  and  trade  execution 
systems.  Each  of  the  Second  Restated  Agreements 
provides  that  exercises  and  assignments  of  options 
reported  by  CXX  to  the  CXC  will  be  deemed  to  be 
locked-in  trades. 

1  >  The  trade  guarantee  rules  of  the  CCCs  described 
in  the  text  have  been  approved  by  the  Commission 
on  a  temporary  basis.  Srcurities  Exchange  Act 
Release  No.  32547  (June  29, 1993).  5S  FR  26491 
(File  Nos.  SR-NSCC-93-04,  SR-SCXP-93-02.  and 
SR-M(X-93-02|  (order  granting  approval  until 
)une  30, 1994).  If  the  Commission  should  in  the 
future  decline  to  approve  these  rules,  (XX  and  the 
(XCs  will  need  to  review  the  question  of  the  point 
in  time  at  which  the  CXXs  guarantee  options 
exercise  settlements,  and  (XX  will  need  to  review 
its  procedures  for  settling  stock  option  exercises 
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(i)  Revised  agreements  for  appointing 
clearing  members  and  appoint^ 
clearing  members.  Each  Second 
Restated  Agreement  contains  provisions 
addressing  the  alternative  settlement 
arrangement  that  is  currently  described 
in  0(X’s  Rules  in  which  an  CXX 
clearing  member  appoints  another  CXX 
clearing  member  to  effect  settlement  on 
its  behalf  at  the  appointed  clearing 
member’s  DCX  In  connection  with 
implementing  the  Second  Restated 
Agreements,  CXX  is  revising  the  form  of 
agreement  that  OCX  requires  from  each 
C5CC  clearing  member  that  appoints 
another  OCX  clearing  member  that  is 
also  a  participant  in  a  CXX  to  act  for  it 
for  purposes  of  settling  exercises  and 
assignments  of  equity  options.  The  most 
important  purpose  of  the  revisions  is  to 
cause  the  appointing  clearing  member  to 
acknowledge  that  its  obligations  to  OCX 
with  respect  to  settlements  of  exercises 
and  assignments  are  nut  satisfied  until 
its  appointed  clearing  member  has 
satisfied  its  obligations  to  the  DCC 
arising  from  the  exercises  and 
assignments  and,  accordingly,  that  the 
uses  that  OCX  may  make  of  the 
appointing  clearing  member’s  margin 
deposits  and  other  assets  include 
satisfying  any  obligation  to  the  DCX 
incurred  by  OCX  as  a  result  of  the  OCX's 
settlement  of  the  appointing  clearing 
member’s  exercises  and  assignments. 

(ii)  New  agreement  for  Canadian 
clearing  members  that  settle  through 
CDS.  The  Original  Agreement  between 
CXX  and  NSCX  was  amended  in  1987 
to  iiudude  Canadian  clearing 
members.16  In  connection  with 
implementing  the  Second  Restated 
Agreements,  OCX  will  require  each 
Canadian  clearing  member  that  settles 
through  the  Canadian  Depository  for 
Securities  (“CDS”)  to  execute  a  new 
agreement  The  primary  purpose  of  the 
new  agreement  is  to  cause  each  such 
Canadian  clearing  member  to 
acknowledge  expressly  that  the 
obligations  of  the  Canadian  clearing 
member  to  OCX  with  respect  to 
settlement  of  exercises  and  assignments 
are  not  satisfied  imtil  CDS  has  satisfied 
its  obligations  to  the  DCC  of  the 
Canadian  clearing  member  arising  from 
the  exercises  and  assignments  and, 
accordingly,  that  the  uses  that  CXX  may 
make  of  the  Canadian  clearing  member’s 
margin  deposits  and  other  assets 
include  satisfying  any  obligation  to  the 
DCC  incurred  by  CXX  as  a  result  of  the 
EKX’s  settlement  of  the  Canadian  ' 


>•  Canadian  clearing  members  are  OOC  clearing 
members  that  are  organized  in  Canada  and  that 
settle  exercises  and  assignments  of  equity  options 
through  the  facilities  of  the  Canadian  Depository  for 
Securities  ("CDS’T 


clearing  member’s  exercises  and 
assignments  through  CDS.  The 
agreement  also  causes  the  Canadian 
clearing  member  to  acknowledge  that  it 
will  be  deemed  not  to  have  designated 
a  DCC  for  purpioses  of  CXX’s  rules  if 
CDS  at  any  time  should  cease  to  be  a 
participant  in  good  standing  of  a  CCXl 
The  new  agreement  is  designed  to  make 
the  Canadian  clearing  member 
alternative  settlement  arrangement  and 
related  agreement  as  parallt^  as  possible 
in  form  and  in  content  to  the  appointing 
clearing  member  and  the  nominating 
clearing  member  alternative  settlement 
arrangements  and  their  related 
agreements. 

(iii)  New  agreement  for  nominating 
clearing  members  and  nominated 
correspondents.  Each  Second  Restated 
Agreement  contains  provisions 
addressing  a  new  alternative  settlement 
arrangement  under  which  an  OCC 
clearing  member  nominates  an  entity 
that  is  not  an  CXC  clearing  member  but 
that  is  a  p>articip>ant  in  a  CCC  to  efiect 
settlement  on  its  behalf.  The  need  to 
accommodate  the  nominating  clearing 
member  alternative  settlement 
arrangement  came  to  CXX’s  attention  as 
a  result  of  a  review  of  the  records  of 
(XX  and  NSCC  relating  to  settlements 
of  options  exercises  and  assignments.  In 
the  course  of  that  review,  it  was 
determined  that  NSCC’s  procedures  will 
piermit  an  NSCC  participant  that  is  not 
an  OCC  clearing  member  but  that  is 
affiliated  with  two  CXX  clearing 
members,  neither  of  which  is  an  NSCC 
participant,  to  effect  settlement  of 
options  exercises  and  assignments  on 
behalf  of  the  two  (XX  clearing 
members.  After  considering  such  an 
arrangement.  OCC  has  determined  that 
it  does  not  create  any  unusual  risk  for 
CX^C  or  for  the  system  for  settling 
options  exercises  and  assignments.  CXX 
also  has  determined  that  such  an 
arrangement  will  not  involve  any 
additional  risk  to  (XX  or  to  the  system 
even  if  the  entities  involved  are  not 
affiliated.  Accordingly,  CXC  has 
concluded  that  sxich  arrangements 
should  be  expressly  described  in  and 
permitted  by  its  By-Laws  and  Rules. 

The  new  agreement  to  be  used  for  this 
settlement  alternative  requires  the 
nominating  clearing  member  (i.e.,  an 


Cuirentiy,  NSC£  is  the  only  CXXI  of  which  CD6 
U  a  participant  Accordin^y,  CauMdian  clearing 
members  that  wish  to  settle  through  CDS  will  ^ 
required  to  select  NSCC  as  their  DCC  However, 
provisions  relating  to  Canadian  clearing  members 
that  settle  through  CDS  also  are  includ^  in  the 
MCC  and  the  SCCP  Second  Restated  Agreements  in 
order  to  preserve  the  slnulaiity  of  the  three  Second 
Restated  Agreements  as  far  as  possible  and  In  order 
to  accommodate  the  possibility  that  MCC  or  SCCP 
may  enter  into  a  relationship  with  CDS  at  some 
time  in  the  future. 


OCC  clearing  member)  to  not  only 
appoint  its  nominated  correspondent 
(i.e.,  a  p)articip>ant  in  a  CXC  t^t  is  not 
an  CXC  clearing  member)  but  also  to 
designate  the  CCC  through  which  its 
settlements  are  to  be  made.^a  The 
nominating  clearing  member  does  not 
have  to  be  a  participiant  of  the  CXC 
which  it  designates  as  its  DCC  but  the 
nominated  correspondent  must  be  a 
p>articip)ant  in  good  standing  of  the  (XC 
designated  as  the  DCX  The  new 
agreement  also  requires  that  the  DCC  of 
the  nominating  during  member 
acknowledge  the  appointment  of  the 
nominated  correspondent.  This 
additional  acknowledgement  is 
appropriate  because  CXC  will  report 
exercises  and  assignments  of  each 
nominating  clearing  member  to  the  IXX 
using  the  (XX  clearing  member  number 
of  the  nominating  clearing  member.'® 
Therefore,  (XX  needs  to  be  assured  by 
the  DCC  that  the  EXC  is  aware  of  the 
appointment  of  the  nominated 
correspondent  and  is-  prepared  to 
recognize  that  settlements  reported  to  it 
under  the  CXC  clearing  member  number 
of  the  nominating  clearing  member  are 
to  be  processed  for  the  account  of  the 
nominated  correspondent,  fai  addition, 
the  nominating  clearing  member  is 
deemed  to  be  the  delivering  or  receiving 
clearing  member,  as  the  case  may  be,  for 
purposes  of  CXC  Rule  913,  and 
accordingly,  it  is  the  recipient  of 
delivery  advices  made  available  by 
CXC.20 

In  the  nominated  correspondent 
settlement  arrangement,  CXC  will 
collect  margin  throv^out  the 
settlement  poriod  from  the  nominating 
clearing  member.  In  the  event  that  a 
nominated  correspondent  were  to 
default  on  its  obligations  to  the  DC(3, 
CXC  will  use  the  margin  deposits  and 
other  assets  of  the  nominating  clearing 
member  to  satisfy  any  resulting 
obligation  to  the  DCX  incurred  by  CXC 
in  accordance  with  the  applicable 
Second  Restated  Agreement. 

(4)  CXC  By-Laws  and  Rule  Amendments 

In  connection  with  implementing  the 
Second  Restated  Agreements,  CXX  is 


win  contrast,  an  appointing  cloarii^  member  is 
not  required  to  designate  a  DCC  because  settlement 
is  effected  through  the  DCC  of  the  appointed 
clearing  member. 

*eln  contrast,  OCC  reports  exercises  and 
assignments  of  each  appointing  clearing  member  to 
the  ENX  of  the  appoint^  clearing  member  using 
the  OCC  clearing  member  number  of  the  appointed 
clearing  member. 

20  In  contrast,  OCC  Rule  91 3(f)  provides  that  the 
appointed  clearing  member  is  deemed  to  be  the 
delivering  or  receiving  clearing  member,  as  the  case 
may  be,  and  accordingly,  the  appotiMed  clearing 
member  is  the  recipient  of  delivery  advices  mam 
avaiUdrie  by  OCC 


making  various  changes,  many  of  which 
are  ted^ical  in  nature,  to  its  By-Laws 
and  Rules.2i  NSCC,  M(X,  and  SCXZP 
have  determined  that  no  changes  to 
their  By-Laws  and  Rules  are  required  to 
implement  the  Second  Restated 
Agreements. 

II.  Discussion 

Settlement  of  equity  option 
assignments  and  exercises  through  the 
facilities  of  the  (XCs  expose  the  CCCs 
to  additional  elements  of  risk.  If  a 
participating  member  that  was  assigned 
an  option  exercise  defaults  and  the 
CCC’s  guarantee  has  attached,  the  CCC 
likely  will  have  to  liquidate  the  failed 
participating  member’s  position  at  a 
price  that  is  less  favorable  than  the 
'current  market  price  for  the  underlying 
security.22  In  addition,  the  earlier 
guarantee  of  settlement  of  exercises  and 
assigiunents  of  equity  options  by  the 
(XCs  (i.e.,  from  T+4  to  T+1)  may  pose 
increased  risk  to  the  CCCs. 

To  limit  the  CCC’s  exposure  to  such 
risk,  the  Second  Restated  Agreements 
provide  that  OCC  will  compensate  the 
CCCs  for  losses  incurred  by  them  in 
closing  out  the  exercises  and 
assignments  of  a  defaulting  participating 
member,23  C)CC  has  taken  steps  to 
ensure  that  it  is  protected  from  loss  and 
to  ensure  that  it  will  have  adequate 
resources  in  the  event  it  must 
compensate  a  CCC  for  losses.  Among 
other  measures,  OCC  will  continue  to 
collect  margin  throughout  the 
settlement  period.  OCC  is  making 
amendments  to  its  By-Laws  and  Rules 
so  that  it  has  the  authority  to  use  the 
margin  of  a  defaulting  participating 
member  to  comp)ensate  a  CCC  and  the 


21  For  a  detailed  description  of  the  proposed  rule 
changes  to  OCC's  By-Laws  and  Rules,  refer  to 
Securities  Exchange  Act  Release  No.  33011,  supra 
note  4. 

22  Assignments  and  exercises  of  equity  options 
are  valu^  at  the  option  strike  price  and  not  at  the 
market  price  of  the  underlying  security.  For 
example.  If  a  participating  member  was  assigned  an 
equity  call  option  with  a  strike  price  of  fifty  dollars 
and  subsequent  to  the  attachment  of  the  CCCs 
guarantee  the  participating  member  failed,  the  CCC 
would  be  obligated  to  deliver  securities  whose 
current  market  price  probably  would  be  more  than 
fifty  dollars  per  share.  Conversely,  if  the  failed 
participating  member  was  assigned  on  an  equity  put 
option,  the  CCC  would  be  obligated,  after  its 
guarantee  attached,  to  purchase  the  shares  at  the 
strike  price,  which  must  likely  would  be  above  the 
current  market  price. 

22  Because  OCC  has  agreed  to  compensate  the 
CCCs  for  losses  incurred  in  closing  out  the  exercises 
and  assignments  of  a  defaulting  participating 
member,  NSCC  will  no  longer  tector  the  exercise 
and  assignment  positions  into  the  market  risk 
component  of  its  clearing  fund  calculation. 
Telephone  conversation  between  Karen  Saperstein, 
Associate  General  Counsel,  NSCC,  and  Jerry  W. 
Carpenter,  Branch  Chief,  and  Peter  R.  Geraghty, 
Attorney,  Division,  Conunission  (December  20. 
1993). 


authority  to  hold  a  clearing  member’s 
margin  deposits  for  an  extra  day  if  OCC 
receives  notice  from  the  clearing 
member’s  DCC  that  the  clearing  member 
or  its  appointed  clearing  meml^r,  its 
nominated  correspondent,  or  CDS,  in 
the  case  of  a  Canadian  clearing  member., 
had  not  performed  an  obligation  to  the 
DCC. 24  OCC’s  Rules  regarding  margin 
requirements  also  are  being  amended  to 
ensure  that  OCC  does  not  give  any 
margin  credit  which  arises  from 
positions  which  will  be  controlled  by  a 
CCC  and  which  OCC  might  not  be  able 
to  recover  in  the  event  that  it  suspends 
a  clearing  member.25 
OCC’s  By-Laws  and  Rules  also  are 
being  amended  to  provide  that  OCC  may 
apply  the  clearing  fund  deposit  of  a 
failed  clearing  member  to  satisfy  any 
obligation  incurred  by  OCC  to  a  CCC  as 
a  result  of  OCC’s  guarantee.26  In 
addition,  OCC  rules  make  it  clear  that  a 
clearing  member  has  a  continuing 
obligation  to  reimburse  OCC  for  any 
guarantee  payments  made  to  a  CCC  and 
th^l'  OCC  may  satisfy  this  obligation  out 
of  the  clearing  member’s  assets  that  are 
subject  to  OCC’s  lien.27  CXIC  also  has 
the  authority  to  use  the  funds  of  a 
suspended  clearing  member  that  are 
subject  to  OCC’s  control  to  satisfy  the 
suspended  clearing  member’s  obligation 
to  OCC  as  a  result  of  a  guarantee 
payment  to  a  CCC.2e 

Sections  17A(b)(3)  (A)  and  (F)  29 
under  the  Act  require  that  each 
registered  clearing  agency  be  organized 
and  its  rules  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposed  rule  changes  and  the 
steps  being  taken  by  OCC  and  the  CCCs 
to  implement  them,  as  described  above, 
are  consistent  with  these  sections  and 
will  better  enable  OCC  and  the  CCCs  to 
fulhll  their  safeguarding  obligations 
under  the  Act. 

In  Section  17A(a)(2)(A)  of  the  Act, 
Congress  directed  the  Commission  to 
use  its  authority  under  the  Act  to 
facilitate  the  establishment  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  facilitate  the 
ef  tablishment  of  linked  or  coordinated 
facilities  for  the  clearance  and 
settlement  of  transactions  in  securities 
and  securities  options.ao  The 


Ccihunission  believes  that  the  proposed 
rule  changes  implementing  the  S^ond 
Restated  Agreements  are  consistent  with 
these  directives.  The  proposed  rule 
changes  and  the  Second  Restated 
Agreements  provide  for  the  efficient 
settlement  of  equity  options  exercises 
through  the  facilities  of  the  equity 
clearing  corporations,  without 
increasing  the  risks  to  those  clearing 
corporations  or  CXXi;.  Coordination  of 
this  settlement  activity  will  enable 
clearing  members  to  avoid  the 
duplicative  margining  of  equity  options 
exercises  that  occurs  today.  In  addition, 
the  rule  changes  and  the  Second 
Restated  Agreements  provide  for  several 
alternative  settlement  arrangements  (i.e., 
the  appointing,  Canadian,  and 
nominating  clearing  arrangements)  for 
effecting  settlement  through  the  CCCs 
for  firms  that  are  not  joint  members  of 
OCC  and  either  NSCC,  MCC,  or  SCCP. 
These  alternative  settlement 
arrangements  will  allow  more  firms  to 
take  advantage  of  the  uniform  and 
efficient  procedures  provided  for  by  the 
settlement  of  options  through  the 
automated  clearance  and  settlement 
facilities  of  the  CCCs  instead  of  through 
broker-to-broker  settlement  procedures. 
Participants  also  will  continue  to 
receive  the  benefit  of  a  guarantee  of 
settlement  on  T-fl  which  will  reduce 
the  risk  of  a  contraparty  default  and  will 
provide  early  assurance  of  settlement. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the  Act 
and  in  particular  with  Section  17A 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-92-05:  SR-NSCC-91-07:  SR- 
SCCP-92-01:  and  SR-MCC-92-02)  be. 
N  and  hereby  are.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3’ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2723  Filed  2-4-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


240CC  Rules.  Chapter  VI.  Rule  601(e)(2). 
2SOCC  Rule  601(c)(2). 

26C)CC  By-Laws.  Art.  Vni.  §§  1(a)  and  5(a). 
22  OCC  Rule  913(i). 

2eOCCRuie  1107. 

2915  U.S.C.  78q-l  (b)(3)  (A)  and  (F). 

90  15  U.S.C.  78q-l(a)(2)(A)  (1)  and  (11). 


91 17  CFR  200.30-3(aKl2)  (1992). 
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[Release  Na  34-43547;  FHe  No.  SR-PCC- 
92-1] 

Self-Regulatory  Organizations;  Pacific 
Clearing  Corporation;  Order  Approving 
a  Propped  Rule  Change  to  Revise 
PCC’s  Rules  and  to  Adopt  a  Participant 
Agreement  and  a  Clearing  Fund 
Agreement 

January  31. 1994. 

On  September  1, 1992,  Pacific 
Clearing  Corporation  (“PCC”)  filed  with 
the  Sec^ties  and  Exchange 
Commission  (“Commission”)  under 
section  19(bKl)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)'  a 
propos^  rule  change  (File  No.  SR- 
PCC-92-1)  to  revise  P^’s  rules  and  to 
adopt  a  Participant  Agreement  and  a 
Clearing  Fund  Agreement  On  December 
12. 1992.  PCC  filed  an  amendment  to 
the  proposal.2  The  Commission 
published  notice  of  the  proposal  in  the 
Federal  Register  on  May  3, 1993.3  No 
written  comments  were  received.  On 
September  27, 1993,  PCC  filed  an 
amendment  that  did  not  require 
republication  of  notice.^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposal. 

I.  Description 

In  1987,  PCC  transferred  most  of  its 
clearing  and  depository  functions  to  the 
National  Securities  Clearing  Corporation 
("NSCC”)  and  The  Depository  Trust 
Company  (“DTC”).  PCC  now  p>erforms 
limited  services  for  specialists  of  the 
Pacific  Stock  Exchange  Incorporated 
(“PSE”).  These  services,  which  are  set 
forth  in  PCCs  revised  rules  and  in 
PCC's  Participant  Agreement  include: 

(1)  Clearing  and  settlement  services  for 
PSE  specialists’  trades  executed  on  the 
PSE  directly  or  through  a  registered 
clearing  agency  or  a  securities 
depository;  (2)  custody  services  for 
securities  not  eligible  for  deposhory 
services  at  DTC  and  receipt  and  delivery 
services  for  securities  arising  from 
balance  orders  or  ex-clearing 
transactions;  (3)  processing  services  . 
with  respect  to  dividends. 


'  15  U.S.C  788(bKl)  C1988). 

2  This  amendment  corrected  a  typographka)  error 
to  the  Gearing  Fund  Agreement  and  added 
language  to  the  filing  to  clarify  the  types  of  services 
PCC  performs  fc»  PSE.  Letter  from  Rosemary  A. 
MacGuinness.  Senior  CounaeL  PSE.  to  Ricb^  C 
Strasser.  Attorney,  Division  of  Market  Regulation 
(‘■Division’’),  Commission  (December  7. 1992). 

>  Securities  exchange  Act  Release  Na  32212 
(April  26.  1993).  58  FR  26372. 

*  This  amendment  revised  the  language  of 
paragraph  3.1(a)  of  PCCs  Participant  Agreement  to 
clarifying  PCCs  role  in  processing  trades.  Letter 
from  )ohn  C  Katovich,  Senior  Vice  President. 
General  Counsel,  and  Directw  of  Legal  Affairs.  PSE, 
to  Richard  C  Strasser,  Attorney.  Division, 
Commission  (September  20, 1993L 


reorganizations,  buy-ins  for  or  against 
PSE  specialists,  and  cash  and  next  day 
trades;  and  (4)  preparation  and 
provision  of  reports  containing 
information  tm  trading  and  related 
activity  at  each  specialist’s  post.3 
PCC  currently  interfoces  with  NSCC 
on  behalf  of  PSE  specialists.  PCC  is  a 
member  of  NSCC  and  maintains  a 
clearing  account  at  NSCC  with 
subaccounts  for  PSE  specialists.  PCC 
subcontracts  with  NSCXl  to  provide 
clearing  and  settlement  services  for  each 
PSE  specialist  organization.  NSCC 
maintains  subaccounts  with  DTC,  which 
serves  as  the  depository  for  PSE 
specialists’  positions.^  on  behalf  of  the 
specialists.  Under  the  subcontract 
arrangement.  PSE  transmits  compared 
trade  information  to  NSCC  to  allow 
NSCC  to  determine  specialists’  net 
settlement  obligations.7  NSCC  then 
transmits  these  settlement  obligations  to 
PCC.  Based  on  NSCC’s  final  settlement 
figures.  PCC  will  use  funds  received  by 
PCC  from  specialists  or  will  initiate 
payments  against  the  specialists’  baf6( 
accounts  to  satisfy  specialists’ 
settlement  obligations  to  NSCC,  DTC.  or 
another  entity  as  reauired.e 
PCC  will  review  tne  bank  balance  of 
each  specialist  post  to  determine 
whether  there  are  sufficient  funds  in  the 
specialist  firm’s  account  to  satisfy  the 
specialist’s  settlement  dbligations.  If 
PCC  determines  that  there  are 
insufficient  funds  for  settlement,  PCC 
either  (1)  will  transfer  excess  funds 
between  specialist  posts  in  the  case  of 
intra-firm  specialist  posts  or  (2)  will 
notify  the  specialist  firm’s  bank  of  the 
shortfall  to  enable  the  bank  to  furnish 
the  settlement  funds  pursuant  to  its  loan 
agreement  with  the  specialist  firm.  If 
these  procedures  do  not  result  in 


'  Foi  instance,  PCX  will  prepare  and  provide  each 
specialist  with  a  security  ledger  that  contains 
information  on  the  specialist's  trading  activities  and 
positions,  a  security  summary  that  contains  a  report 
summarizing  the  security  lecher,  and  a  trial  belaxK» 
report  that  contains  a  summary  of  the  specialist’s 
long  and  short  positions,  bank  balaitces,  profits  and 
losses,  and  expenses  incurred.  PCX  will  reconcile 
specialists’  bank  statements  and  records  daily  and 
at  the  end  of  the  naonth.  PCX  also  will  prepare  a 
daily  liquid  asset  valuation  report  for  each 
specialist  at  the  beginning  of  each  day  to  ensure 
that  each  specialist  is  meeting  its  minimum  capital 
requiremenL  Participant  Agreement  at  1 3.1. 

s  Pacific  Securities  Depository  TriMi  Company, 
PCXs  former  affiliated  depository,  no  lopger 
functions  as  a  depository. 

r  PSE  specialists  are  responsible  for  correaing 
trade  differences  in  a  timely  manner.  PGC  will 
provide  assistance  in  correcting  trade  differences 
but  will  not  be  liable  for  losses  resulting  from  that 
assistance.  PCC  Participant  Agreement  at  1 3.1(b) 
s  Each  specialist  firm  must  maintain  funds 
sufficient  for  purposes  of  settlement  that  are 
accessible  to  PCC,  and  each  specialist  firm  must 
maintain  an  account  at  a  bank  where  PCC  has  the 
ability  to  execute  withdrawals  and  disbursements. 
PCC  Rule  3.4. 


sufficient  funds  for  settlement.  PCC  will 
direct  the  specialist  firm  to  make  up  the 
shortfell. 

[A)  PCC  Rules 

As  a  result  of  the  substantial 
diminution  of  PCC’s  operations,  FXXI 
re’vised  its  rules  so  they  accurately 
reflect  the  actual  functions  and  services 
rcC  performs.  As  revised,  PCC’s  rules 
consist  of  fourteen  separate  rules 
detailing  participants’  and  PCXTs  rights 
and  obligations  with  respect  to  each 
other. 

Rule  1  sets  out  definitions.  Rule  2 
discusses  membership  requirements, 
including  financial  respemsibility 
requirements  and  operational  capacity 
requirements.  3  Rule  3  details  the  types 
of  services  performed  by  PCC  for  its 
participants. 'o  Rule  4  discusses  the 
procedures  by  which  business 
operations  are  transacted  between 
participants  and  PCC."  Rule  5  provides 
information  on  fees  and  charges.  Rule  6 
requires  annual  auditing  of  rcCs 
financial  statements.  Rule  7  describes 
PCC’s  clearing  fund  and  the  method  for 
assessing  participants’  contributions." 
Rule  8  is  reserved  for  future  use.  Rule 

9  contains  the  provisions  governing 
particifiants’  termination  of  their 
memberships  with  PCC  and  the 
conditions  under  which  PCC  may  cease 
to  act  for  a  particular  participant.  Rule 

10  discusses  procedures  to  1m  followed 
in  the  case  of  a  participant’s  insolvency. 
Rule  11  discusses  disciphnary 
procedures.  Rule  12  discusses  a 
participant's  right  to  appeal  an  adverse 
decision  by  POC  relating  to  the 
termination  of  the  participant’s 
membership,  the  p^icipant’s 
insolvency,  or  a  disciplinary 


»PSE  members  registered  as  specialists  must  at 
all  times  maintain  for  each  specialist  post  a 
minimum  of  Si 50.000  in  either  cash  or  marketable 
securities  or  an  amount  equal  to  25%  of  the  sum 
of  the  market  value  of  Its  securities  position  both 
long  and  short,  whichever  is  greater.  A  member 
organization  operating  more  than  one  speciaHsi 
post  shall  be  deemed  to  meet  the  requirements  for 
minimum  post  capital  so  long  as  the  average  capital 
per  post  operated  by  s«»ch  member  organization  Is 
equal  to  or  greater  than  the  greeter  of  the  two 
amounts  stated  above.  PSE  Rule  2.2.  f 3347 

*oGener8l)y.  as  discussed  above  and  In  PCC’s 
Participant  Agreement,  POC  acts  as  an  intermediary 
between  NSCC  and  PCC  participants.  PCX  also 
provides  various  custodial  services,  which  are 
specified  in  the  Participant  Agreement,  for  its 
participants.  For  a  detailed  dwKriptkin  of  the 
services  performed  by  PCX  for  Its  participants,  refer 
to  PCC  Rule  3  and  PCX  P&rticipanl  Agreement  at 
13.1. 

For  example,  each  PCX  participant  mast  make 
accessible  to  PCC  at  least  one  representative  who 
is  authorized  to  sign  on  behaH  of  the  participant  alt 
necessary  documents,  to  correct  errors,  and  to 
perform  other  necessary  duties  each  day  one-haH 
hour  prior  to  the  opening  of  trading  and  one-half 
hour  after  the  close  of  trying  at  PSE.  PCX  Rule 
4.1(a); 

13  The  clearing  fund  is  discussed  In  detail  below. 
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proceeding.  Rule  13  describes  various  , 
procedures  relating  to  such  topics  as 
PCC’s  authority  to  delegate  its  power.ia 
PCCTs  suspension  of  its  rules  or 
procedures,*^  and  indemnification  of 
PCX2  against  loss,  liability,  or 
expenses.*®  Rule  14  requires  PCX!  to  use 
its  best  efforts  to  maintain  insurance  of 
a  type  and  coverage  that  the  board  of 
directors  deems  appropriate. 

(B)  Clearing  Fund 
As  described  above,  PCC  interfaces 
with  NSCC  on  behalf  of  its  participants 
and  guarantees  the  performance  of  its 
participants’  obligations  to  NSCC.  As  a 
result,  participants  now  are  required  to 
contribute  to  a  clearing  fund  established 
by  PCC  to  ensure  that  PCC  maintains 
adequate  funds  to  fulfill  its  guarantee 
obligations  to  NSCC  and  to  cover  losses 
suffered  by  PCC  or  its  participants 
which  are  incident  to  PCC’s  clearance 
and  settlement  operations.**  In 
connection  with  the  contribution 
requirement.  PCC  and  each  of  its 
participants  will  enter  into  a  Clearing 
Fund  Agreement*?  which  sets  out  PtX’s 
and  each  participant’s  rights  and 
obligations  with  respect  to  the  clearing 
fund.** 

If  a  PCC  participant  fails  to  discharge 
any  liability  to  PCC  or  to  PSE,  its 

>  3  PCC'»  Board  of  Directors  may  delegate  PCC*s 
authority  to  PCC's  ebairman.  prestdant.  an 
execBtive  vica  president  a  vice  president,  or  other 
person  provide  such  delegation  is  not  prohibited 
by  PCCTs  rules  or  procedures  or  by  the  Act  PCC 
Rule  1 3.1. 

t^Tbe  time  fixed  by  PCCs  rules  or  procedures  for 
performing  any  action  may  be  extencM  or  the 
performance  of  any  act  required  by  PCC's  rules  may 
be  waived  or  suspended  by  PCCTs  board  of 
directors,  chairman,  or  president,  whenever  PCC 
deems  socb  action  to  be  a  necessary  expedienL  PCC 
Rule  13.4U). 

Generally,  a  written  report  providing  the 
detailings  of  such  extension,  waiver,  or  suspension 
must  be  filed  with  PCCs  records  and  with  the 
Commission  and  be  available  for  inspection  by  any 
PCC  pculicipant  PCC  Rule  13.40*). 

ispcc  participants  must  indemnify  PCC  against 
any  loss,  liability,  or  expense  PCC  sustains. 
Pi^cipants  shall  not  be  Kabte  for  any  losses  arising 
from  the  ne^gent  fraudulent,  or  criminal  acts  of 
PCC  PCC  Rule  1 3.7. 

wEacb  PCC  participant  is  required  to  makea 
minimum  coimibution  to  the  clearing  fund  in  an 
amount  fixed  by  POC  The  minimum  contribution, 
which  irmst  be  in  cash,  is  currently  $20,000.  A 
participant  also  may  be  required  to  contribute  an 
amount  in  addition  to  the  minimmn  contribution  as 
a  result  of  calculatkms  using  PCCs  clearing  fund 
formula.  Cmrently,  POC  has  adopted  the  formula 
used  by  NSCC  to  calculate  clearing  fund 
coBtribntkma.  NSCC  requires  Its  members  to  make 
a  minimum  carii  contribution  of  $1O,0O0l  For  a 
discusslooof  the  formula  usedby  NSCC  refer  to 
NSCC  Rules  and  Procedures.  Section  XV. 

The  Clearhig  Fund  Agreement  is  attached  as 
Exhibit  C  to  the  PCC  filing  fPlte  No.  SR-PCC-92- 
11. 

r*For  example.  PCCTs  investment  of  cash 
contained  In  Ae  clearing  fund  and  PCCs  permitted 
uses  of  the  clearing  fund  are  governed  by  PCC  Rules 
7.4  and  7.5,  respertively. 


clearing  fund  contribution  or  a  portion 
thereof  will  be  applied  to  disch^e  the 
liability.**  If  PCC  suffers  a  loss  due  to 
a  participant’s  default  and  that  loss 
exceeds  the  amount  of  the  participant’s 
contribution  to  the  clearing  fund,  PCC 
may  satisfy  the  remainder  out  of  other 
participants’  cemtributions  to  the 
clearing  fund.  Any  such  loss  charged  to 
the  clearing  fund  will  be  charged  pro 
rata  against  the  required  contribution  of 
the  nondefaulting  participants.  The 
participants  and  the  Commission  will  be 
notified  of  the  amount  of  and  the  reason 
for  any  charge  against  the  clearing  fund. 
After  pro  rata  charges  are  made  against 
participants’  required  contributions, 
each  participant  must  pay  immediately 
upon  PCCs  demand  the  difference 
b^ween  the  participant’s  minimum 
requirement  and  the  actual  amount  it 
has  in  the  clearing  fund. 

(C)  Participant  Agreement 

The  Participant  Agreement,?*  an 
agreement  between  each  PSE  specialist/ 
specialist  firm?*  and  PCC,  sets  out  the 
rights  and  obligations  between  PCC  and 
each  participant  with  respect  to 
clearance  and  settlement  activities. 
Specialists’  obligations  include,  among 
other  things,  (1)  maintaining  the  net 
capital  requirements  requir^  by  PSE 
Rules,  (2)  ensuring  the  availability  of 
funds  for  PCC’s  settlements  with  NSCC 
and  DTC,  (3)  reviewing  and  verifying  all 
records  of  their  transactions  provided  by 
PCC,  and  (4)  acting  promptly  upon 
receipt  of  dividend,  reorganization,  and 
buy-in  notices. 

n.  Discussion 

The  Commission  believes  PCC’s 
proposal  is  consistent  with  the  Act  and 
in  particular  with  section  17A(b)(3KFl 
thereunder.??  That  section  requires  that 
the  rules  of  a  clearing  agency  be 
designed  (1)  to  ensure  the  safeguarding 
of  securities  and  funds  in  the  clearing 
agency’s  custody  or  control  or  for  which 
it  is  responsible,  (2)  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions, 
and  (3)  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  securities 

i«ObligatioiM  of  POC  partidpants  to  PSE  are 
subordinUed  and  aro  junior  to  tbosa  of  the 
participants  to  POC  and  to  other  PCC  partidpants. 
PCC  Rule  7.5fd). 

“Sea  Form  19b-4,  Exhibit  B,  File  No.  SK-PCC- 
92-1. 

**  PSE  specialists  are  categorized  aa  either 
individuals  registered  as  specialists  with  PSE  or 
firms,  refeirad  to  as  backers,  registered  as  specialists 
with  PSE.  Only  PSE  spedalists  and  PSE  specialist 
firms  can  be  partidpants  of  PCC 
15  U.&C  7aq-l(b)(3)CFJ  (1968). 


transactions.  The  Commission  believes 
that  PCC’s  rules  and  procedures,  which 
are  designed  to  facilitate  the  fdearance 
and  settlement  at  PCC,  NSCC.  and  DTC 
of  PSE  specialists’  securities 
transactions  and  which  aid  PCX  in  ’ 
acting  as  an  intermediary  between  its 
participants  and  NSCC,  are  consistent 
with  PCC’s  requirements  under  the  Act. 

As  discussed  above,  PCC’s  rules  and 
procedures  must  be  designed  to  ensure 
the  safekeeping  of  securities  and  funds 
in  PCC’s  possession  ot  control  (»  for 
which  it  is  responsible.  To  achieve  this 
aim,  PCC  designed  certain  of  its  rules, 
procedures,  and  operations  in  a  manner 
that  makes  them  consistent  with  those 
of  other  registered  clearing  agencies  and 
adopted  for  its  own  use  certain  methods 
of  operation  and  systems  which 
previously  have  b^n  approved  by  the 
Commission.  For  instance,  PCC  is 
instituting  the  use  of  a  clearing  fund 
similar  to  other  clearing  agencies  and 
will  use  the  same  clearing  fund  formula 
that  is  used  by  NSCC,  a  formula  which 
the  Commission  has  acknowledged  is 
consistent  with  a  clearing  agency’s 
safekeeping  responsibilities  under  the 
Act.?*  In  addition,  because  PCC’s  rules 
and  procedures  are  designed  to  be 
consistent  with  those  of  other  market 
participants,  PCC  is  fostering 
cooperation  and  coordination  with 
others  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
is  removing  impediments  to  and  helping 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  aonirate 
clearance  and  settlement  of  securities 
transactions  as  required  under  Section 
17A  of  the  Act. 

As  discussed  above,  PCXTs  revised 
rules  and  procedures  present  a  more 
accurate  reflection  of  PCCs  current 
operations  as  a  clearing  agency.  The 
Xiommission  stresses  that  it  is  of  the 
utmost  importance  that  clearing  agency 
rules  and  procedures  be  maintained  so 
that  they  present  an  accurate  reflection 
of  the  clearing  agency’s  rights  and 
responsibilities  with  regard  to  its 
participants.  Such  administrative 
maintenance  helps  to  ensure  that 
disputes  that  may  arise  between  clearing 
agencies  and  their  participants  are  faiify 
and  quickly  resolved.  Pr^rise  written 
rules  and  procedures  also  eliminate 
imcertainty  in  the  daily  interactions 
between  participants  and  among 
participants  and  the  clearing  agency. 
Should  PCC  decide  to  modify  its 
clearance  and  settlement  activities,  PCC 
must  file  with  the  Commission  a 

*3  Securities  Exchange  Act  Release  No.  32547 
(June  29. 1993),  58  PR  3*491  [Fik  No.  ^NSCC- 
93—41  (order  approving  modificatioos  to  NSCC's 
clearing  fund  formula). 
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proposed  rule  change  pursuant  to 
Section  19(b)(2)  of  the  Act  prior  to 
implementation  of  any  such  changes.  In 
addition,  PCC,  as  a  registered  clearing 
agency,  is  required  pursuant  to 
Exchange  Act  Rule  17a-22  to  submit  to 
the  Commission  all  material  it  issues  to 
its  participants  or  to  other  entities  with 
which  it  has  a  significant  relationship.^^ 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  17A 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,25  that  the 
proposed  rule  change  (File  No.  SR- 
PCC-92-1)  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.  26 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2727  Filed  2-4-94;  8:45  am) 
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[Release  No.  34-33546;  File  No.  SR-PTC- 
92-16] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by 
Participants  Trust  Company  Relating 
to  Margin  Levels  for  Collateralized 
Mortgage  Obligations 

January  31, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(‘‘Act”),»  notice  is  hereby  given  that  on 
December  28, 1992,  the  Participants 
Trust  Company  (“PTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  PTC  to  establish 
margin  levels  on  Collateralized 
Mortgage  Obligations  (“CMO  security” 
or  “C^O”)  currently  eligible  for  deposit 
or  which  may  become  eligible  for 
deposit  at  PTC  by  formula  as  follows; 


2*  17  C3Tt  240.17a-22  (1993). 

2»  15  U.S.C.  70s(b)(2)  (1988). 

2«  1 7  CFR  200.30-3(a)(l  2)  (1993). 
1 15  U.S.C.  78s(b)(l). 
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Each  time  a  CMO  security  initially  is 
deposited  at  PTC,  PTC’s  management 
will  set  the  margin  level  for  each 
tranche  of  that  CMO  security  (“CMO 
tranche”)  at  a  piercentage  which  exceeds 
the  CMO  trandie’s  maximum  two-day 
downward  price  volatility,  based  on  a 
model  which  assumes:  i)  A  change  in 
prepayment  speeds  based  on  a  sustained 
change  in  interest  rates;  and  ii)  the 
largest  historic  two  day  movement  in 
the  yield  of  the  imderlying  Treasury 
security.2  Margin  on  CMO  tranches 
which  cannot  be  modeled  by  an 
independent  pricing  source  will  be  set 
at  100%. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piurpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prei>ared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
allow  PTC  to  establish  a  method  for 
calculating  the  percentages  [i.e.,  margin) 
to  be  deducted  from  the  market  value  of 
CMO  secxuities,  as  distinguished  from 
GNMA  securities,  currently  eligible  for 
deposit  or  which  may  become  eligible 
for  deposit  at  PTC.  Currently,  the  only 
CMO  securities  eligible  for  deposit  at 
PTC  are  VA  REMICs.3 


2  The  latter  assumes: 

•  A  35  basis  point  upward  shift  in  the  underlying 
Treasury  security  for  CMO  securities  which  exhibit 
“positive  effective  duration*'  (i.e.,  rise  in  value  with 
falling  interest  rates)  (letter  &om  Michael  D. 
Frieband,  Senior  Vice  President  &  Chief  Financial 
Officer,  PTC.  to  Judith  Poppalardo,  Assistant 
Director,  Division  of  Market  Regulation 
("Division”),  Commission,  and  James  Hodgetts, 
Assistant  Vice  President,  Federal  Reserve  Bank  of 
New  York  ("FRBNY”),  amending  the  original 
proposed  use  of  a  25  basis  point  upward  shift  in 
the  underlying  Treasury  security);  or 

•  A  50  basis  point  move  in  the  underlying 
Treasury  security  for  CMO  securities  which  exhibit 
“negative  effective  duration”  (i.e.,  decline  in  value 
with  falling  interest  rates). 

2  A  REMIC  is  a  Real  Estate  Mortgage  Investment 
Conduit.  VA  REMlCs  are  securities  for  which  the 
full  and  timely  payment  of  principal  and  interest 
is  guaranteed  by  the  United  States  Department  of 
Veterans  Affairs  and  backed  by  the  full  faith  and 
credit  of  the  United  States  government. 

The  Commission  approved  VA  REMICs, 
guaranteed  by  the  United  States  goveriunent,  as 


PTC  requires  its  participants  to 
maintain  Net  Free  Equity  of  zero  or 
greater  in  each  of  their  agency,  pledgee 
transfer,  or  proprietary  accounts  in 
order  for  transactions  to  be  processed. 

Net  Free  Equity  represents  PTC’s 
calculation  of  the  amount  of  excess 
equity,  available  in  a  participant’s 
account,  which  PTC  may  borrow  against 
or  liquidate  in  the  event  a  participant’s 
debit  balance  is  not  satisfied  at  the  end 
of  the  day.  Under  Article  II,  Rule  9  of 
PTC’s  Rules,  a  certain  percentage,  as 
determined  by  PTC  (“Applicable 
Percentage”),  of  the  market  value  of 
securities  is  included  in  the 
computation  of  Net  Free  Equity.  Net 
Free  Equity  is  calculated  as  the  sum  of: 

(a)  The  cash  balance; 

(b)  The  Applicable  Percentage  of  the 
market  value  of  securities  in  the  account; 

(c)  The  value  of  the  optional  deposits  to  the 
Participants  Fund  which  are  allocated  to  that 
account; 

(d)  20%  of  the  mandatory  deposits  to  the 
Participants  Fund  for  the  master  account;  and 

(e)  Reserve  on  gain. 

The  Applicable  Percentage  is 
determined  by  deducting  certain 
percentages  (i.e..  margin)  fi'om  the 
market  value  of  securities.  By  including 
only  a  portion  of  the  market  value  of 
securities  in  Net  Free  Equity,  PTC 
attempts  to  limit  the  risk  caused  by 
fluctuations  in  the  market  value  of  these 
securities.  For  GNMA  securities  (other 
than  construction  loan,  project  loan,  and 
mobile  home),  margins  are  set  at  5%. 
which  is  a  rate  that  exceeds  their  largest 
historic  consecutive  two-day  downward 
price  movement. 

Unlike  GNMA  securities,  CMO 
securities  are  structured  as  a  series  of 
tranches  or  classes.  Each  tranche  within 
a  CMO  is  a  separate  security  with 
unique  characteristics,  such  as  differing 
payment  schedules  and  price  volatility. 
In  addition,  historical  price  data,  to 


eligible  for  deposit  at  PTC  in  Securities  Exchange 
Act  Release  Nos.  30792  (June  10. 1992),  57  FR 
27495,  and  31914  (February  24. 1993),  58  FR  12295. 

Subsequent  to  its  initial  filing,  PTC  submitted 
additional  information  concerning  the  method  by 
which  margin  for  VA  REMICs  will  be  calculated. 
See  letter  imm  Leopold  S.  Rassnick,  Vice  President 
&  General  (Counsel.  PTC,  to  Ester  Saverson,  Branch 
Chief,  Division,  Commission  (January  12, 1993) 
(containing  prospectuses  for  VA  REMIC  issues 
1992-1  and  1992-2,  PTC  internal  analysis  entitled 
“Margins  in  Collateralized  Mortgage  Obligations,” 
and  sales  literature  from  Trepp  Pricing  Services, 
Inc.  (“Trepp”)  entitled  “CMO/REMIC  Valuation 
Methodology”);  letters  from  Michael  D.  Frieband, 
Senior  Vice  President  k  Chief  Financial  Officer, 
PTC,  to  Judith  Popftalardo,  Assistant  Director, 
Division,  Commission,  and  James  Hodgetts, 
Assistant  Vice  President,  Federal  Reserve  Bank 
(June  11. 1993,  and  July  1. 1993)  (containing  data 
comparing  actual  CMO  prices  to  Trepp  predicted 
prices);  letter  from  Michael  D.  Frieband.  dated 
August  17, 1993,  supra  note  2  (containing 
additional  volatility  information). 
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determine  volatility,  exists  Iot  GNMA 
securities,  whereas  historical  price  data 
to  determine  CMO  securities’  volatility 
does  not  yet  exist.  For  CMO  securities, 
therefore,  PTC  has  developed  a  model 
utiliring  the  yield  cm  Trea^ry  securities 
to  predict  the  potential  movement  of  a 
tranche  based  on  the  rise  or  fall  of 
interest  rates.  Under  PTCs  model,  the 
largest  two  day  movement  for  CMO 
tranches  which  exhibit  positive  effective 
duration  was  a  35  basis  point  upward 
move  in  the  underlying  TTeasmy 
securities.  For  CMO  tranches  which 
exhibit  negative  effective  duration,  the 
largest  two-day  move  was  a  50  basis 
point  dcjwnward  move  in  the 
underlying  Treasury  security.  For  CMO 
tranche  which  cannot  be  modeled,  PTC 
will  set  the  margin  at  100%  f/.e.,  the 
Applicable  Percentage  will  be  zero). 

PTC  proposes  to  establish  the  margin  for 
each  CMO  tranche  based  cm  this 
method,  rather  than  assigning  a  specific 
percentage  for  CMO  securities,  because 
each  CMO  security  has  unique 
characteristics.  Without  historical 
information,  such  as  that  available  for 
GNMA  securities,  PTC  believes  the  use 
of  an  analytical  model  is  the  best 
method  to  determine  the  expected 
volatility  of  a  CMO  tranche.  The  margin 
for  each  CMO  tranche  will  be  set  by  PTC 
management,  on  the  basis  of  the  stated 
analysis  and  formula,  as  the  CMO 
tranche  is  deposited  in  PTC 

Since  the  proposed  rule  change 
provides  for  the  safeguarding  of 
securities  and  funds  within  PTC’s 
custody  or  control  or  for  which  it  is 
responsible,  PTC  believes  it  is 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  PTC 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  ccnnpetition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  comments 
from  participants  or  other  interested 
parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatc^ 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

FV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  sulnnissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission.  and  all  written 
conummications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
insp^ion  and  copying  at  the  principal 
offic*e  of  PTC  All  submissions  should 
refer  to  File  Number  SR-PTC-92-16 
and  should  be  submitted  by  February 
28, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-2726  Filed  2-4-94;  8:45  ami 
BILLMO  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Brock  Exploration 
Corporation,  Common  Stock,  $.10  Par 
Value)  File  No.  1-9461 

February  1, 1994. 

Brock  Exploration  Corporation 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  Ae  above  specified  security 
fi‘om  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Inc.  ("PSE”). 


The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Company  has  determined  to 
withdraw  the  listing  and  registration  of 
the  Common  Stock  on  the  PSE  for  the 
following  reasons: 

(a)  Acoording  to  the  Company,  the 
Common  Stock  is  listed  and  registered 
for  trading  on  the  American  Stock 
Exchange,  Inc.  ("Amex”)  and  will 
continue  to  be  so  listed  following 
withdrawal  from  tradiiw  on  the  PSE; 

(b)  According  to  the  Company,  the 
transacticms  in  the  Comnum  Sto^  on 
the  PSE  are  small  and  infrequent  witln 
the  majority  of  the  transactions  in  the 
Common  Stock  now  taking  place  on  the 
Amex;  and 

(c)  According  to  the  Company,  it  has 
determined  that,  in  light  of  the  fact  that 
the  Common  Stock  is  listed  and  traded 
on  the  Amex,  the  benefits  from  the 
continued  listing  of  the  Common  Stock 
on  the  PSE  do  not  warrant  the 
additional  listing  fees  and  other 
expenditures  associated  with  the 
continued  listing  on  the  PSE. 

Any  interested  person  may,  on  or 
before  February  23. 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  I)C  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Comntission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx,  ' 

Secretary. 

|FR  Doa  94-2713  Filed  2-4-94;  8:45  am) 
BILUNQ  COOE  80t4-01-M 


[Investment  Company  Act  Ref.  No.  20045; 
812-8638} 

Common  Sense  Trust,  et  aL; 
Application 

January  31, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANTS:  Common  Sense  Trust  (the 
"Trust”):  Common  Sense  Investment 
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Advisers  (the  “Adviser”):  Common 
Sense  Distributors  (the  “Distributor”); 
American  Capital  Asset  Management, 

Inc.  (the  “Subadviser”);  and  Smith 
Barney  Shearson  Strategy  Advisers  Inc. 
(“Smith  Barney”);  on  behalf  each 
existing  and  future  portfolio  of  the  Trust 
and  any  other  open-end  management 
investment  companies  established  or 
acquired  in  the  ^ture  that  are  in  the 
same  “group  of  investment  companies” 
as  that  term  is  defined  in  rule  lla-3 
under  the  Act  (the  “Funds”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
18(f),  18(g),  18(i),  22(c),  and  22(d)  of  the 
Act,  and  rule  22c-l  thereunder, 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  that  would 
permit  the  Funds  to  issue  multiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities, 
assess  a  contingent  deferred  sales  charge 
(“CDSC”)  on  certain  redemptions,  and 
waive  the  CDSC  in  certain 
circumstances. 

FILING  DATE:  The  application  was  filed 
on  October  15, 1993,  and  amended  on 
December  22, 1993  and  January  27, 

1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vvnriting  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicants,  2800  Post  Oak  Boulevard, 
Houston,  Texas  77056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  'Thornton,  Senior  Attorney, 
at  (202)  272-5287,  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC’s 
Public  Reference  Branch. 


Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  a  diversified,  open-end  management 
investment  company.  The  Trust 
currently  offers  five  separate  investment 
portfolios,  none  of  which  have  adopted 
plans  of  distribution  under  rule  12b-l. 
The  Trust  offers  shares  of  four  of  these 
portfolios  to  investors  at  their  net  asset 
value  plus  a  sales  charge  at  the  time  of 
purchase.  Shares  of  the  other  portfolio, 
a  money  market  portfolio,  are  offered  to 
investors  at  net  asset  value  without  a 
sales  charge.  The  Trust  intends  to  offer 
shares  in  four  additional  portfolios  in 
the  near  future,  each  of  which  has 
adopted  plans  of  distribution  under  rule 
12b-l. 

2.  The  Adviser  is  a  partnership  owned 
equally  by  American  Capital  Partner, 

Inc.,  a  wholly-owned  subsidiary  of  the 
Subadviser,  and  PFS  Asset 
Management,  Inc.,  an  affiliate  of 
Primerica  Financial  Services,  Inc. 
(“Primerica  Financial”).  The  Subadviser 
and  Primerica  Financial  are  indirect 
wholly-owned  subsidiaries  of  The 
Travelers  Inc.  The  Adviser  provides 
investment  advisory,  administrative  and 
management  services  to  the  Trust. 

3.  Pursuant  to  a  sub-advisory 
agreement  with  the  Adviser,  the 
Subadviser  provides  investment 
advisory  services  to  the  Adviser  and 
day-to-day  management  of  the  assets  of 
the  five  existing  portfolios  of  the  Trust. 
The  Subadviser  also  will  provide  day- 
to-day  management  services  for  three  of 
the  four  new  portfolios  of  the  Trust. 
Smith  Barney  will  provide  investment 
advisory  services  to  the  Adviser  and 
day-to-day  management  services  for  the 
other  new  portfolio  of  the  Trust 
pursuant  to  a  sub-advisory  agreement 
with  the  Adviser. 

4.  The  Distributor  is  a  partnership 
owned  equally  by  American  Capital 
Marketing.  Inc.,  a  wholly  owned 
subsidiary  of  American  Capital 
Management  &  Research,  Inc. 

(“ACMR”),  and  PFS  Distributors,  Inc., 
an  affiliate  of  Primerica  Financial. 

ACMR  and  PFS  Distributors,  Inc.  are 
indirect  wholly-owned  subsidiaries  of 
The  Travelers  Inc.  The  Distributor, 
which  is  registered  as  a  broker  dealer 
under  the  Securities  Exchange  Act  of 
1934,  acts  as  principal  underwriter  to 
the  Funds. 

5.  Applicants  propose  to  establish  a 
multiple  pricing  system  (the  “Multiple 
Pricing  System”),  which  would  provide 
investors  with  three  alternative  means 
of  purchasing  shares  in  the  Funds:  (a) 
With  a  conventional  front-end  sales  load 
and  subject  to  a  service  fee  (“Class  A 
shares”);  (b)  subject  to  the  CDSC  for  a 


specified  period  of  time,  a  distribution 
fee,  and  a  service  fee  (“Class  B  shares”), 
with  or  without  a  conversion  feature;  or 
(c)  either  with  a  front-end  sales  load  or 
a  net  asset  value  and  subject,  in  either 
case,  to  a  CDSC  for  a  specified  period 
of  time,  a  distribution  fee,  and  a  service 
fee  (“Class  C  shares”),  with  or  without 
a  conversion  feature.^ 

6.  From  time  to  time,  the  Funds  may 
create  additional  classes  of  shares. 

These  additional  classes  may  differ  from 
the  classes  specifically  described  herein 
only  in  the  following  respects:  (i)  Any 
such  class  may  be  subject  to  different 
rule  12b-l  distribution  and  service  fees; 
(ii)  any  such  class  may  bear  different 
identifying  designations;  (iii)  any  such 
class  will  have  exclusive  voting  rights 
with  respect  to  any  rule  12b-l  plan 
adopted  exclusively  with  respect  to 
such  class,  except  as  provided  in 
condition  15;  (iv)  any  such  class  may 
have  different  exchange  privileges;  (v) 
any  such  class  may  be  subject  to 
incremental  transfer  agency  costs 
attributable  to  such  class;  and  (vi)  any 
such  class  may  or  may  not  have  a 
conversion  feature. 

7.  The  distribution  structure  for  all 
classes  of  shares  of  the  Funds  will 
comply  with  any  applicable  limitations 
of  the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  on  asset-based 
sales  charges,  including  rule  12h-l  plan 
distribution  and  service  fees,  which  are 
contained  in  the  NASD’s  Rules  of  Fair 
Practice,  as  they  may  be  amended  or 
modified  from  time  to  time. 

8.  On  a  daily  basis,  the  investment 
income  of  a  Fund  will  be  allocated  pro 
rata  to  each  class  on  the  basis  of  the 
relative  net  asset  value  of  the  respective 
classes.  All  expenses  incurred  by  a 
Fund  not  attributable  to  a  specific  class 
will  be  allocated  pro  rata  to  each  class 
on  the  basis  of  the  relative  net  asset 
value  of  the  respective  classes,  except 
for  the  expenses  of  the  rule  12b-l  plans 
and  incremental  transfer  agency  costs,  if 
any,  which  will  be  home  by  the  class 
that  incurred  such  expenses. 

9.  Investors  may  purchase  Class  A 
shares  at  their  net  asset  value  plus  a 
front-end  sales  load,  which  may  be 
reduced  for  larger  purchases,  under  a 
cumulative  purchase  discount,  or  imder 
a  letter  of  intent.  The  sales  loads  also 
will  be  subject  to  certain  other 
reductions  permitted  by  rule  22d-l 
under  the  Act  and  as  provided  in  the 
registration  statement  of  the  Fimds. 
Class  A  shares  will  be  subject  to  a 


I  Applicants  presently  have  no  plans  for  the 
existing  portfolios  of  the  Trust  to  implement  the 
Multiple  Pricing  System.  The  Trustees  of  the  Trust 
have  approved  the  implementation  of  the  Multiple 
Pricing  System  for  the  four  new  portfolios  of  the 
Trust  that  will  be  formed  in  the  near  future. 
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service  fee  under  a  plan  adopted 
pursuant  to  rule  12b-l,  based  upon  a 
percentage  of  the  average  daily  net 
assets  of  the  Class  A  shares. 

10.  Investors  may  purchase  Class  B 
shares  at  their  net  asset  value  per  share 
without  the  imposition  of  a  sales  load  at 
the  time  of  purchase.  Class  B  shares  will 
be  subject  to  a  distribution  fee.  payable 
to  the  Distributor,  at  an  annual  rate  of 
.75%  of  the  average  daily  net  assets  of 
the  class,  and  a  service  fee  at  an  annual 
rate  of  .25%  of  the  average  daily  net 
assets  of  the  class.  In  addition,  an 
investor’s  proceeds  from  a  redemption 
of  Class  B  shares  made  within  a 
specified  period  of  purchase  (the  “CDSC 
Period”)  (which  could  be  at  least  three 
years,  but  would  not  exceed  eight  years) 
may  be  subject  to  a  CDSC,  which  is  paid 
to  die  Distributor.  The  CDSC  is  exp^ed 
to  range  from  3%  to  5%  (but  can  be 
higher  or  lower)  on  shares  redeemed 
during  the  First  year  after  purchase,  and 
will  be  reduced  at  a  rate  of  1%  (but  can 
be  higher  or  lower)  per  year  over  the 
applicable  CDSC  Period. 

11.  Class  C  shares  will  be  subject  to 

a  distribution  fee  and  a  service  fee  at  an 
annual  rate  of  0.75%  and  0.25%, 
respectively,  of  the  average  daily  net 
assets  of  the  Class  C  shares  pursuant  to 
a  rule  12b-l  plan.  In  addition,  an 
investor’s  proceeds  from  a  redemption 
of  Class  C  shares  made  within  the  CDSC 
Period  (expected  to  be  not  more  than 
five  years)  generally  will  be  subject  to  a 
CDSC  imposed  by  the  Distributor.  The 
CDSC  is  expected  to  be  up  to  4%  (but 
may  be  higher  or  lower)  on  shares 
redeemed  during  the  first  year  after 
purchase  and  will  be  reduced  at  a  rate 
of  1%  (but  can  be  higher  or  lower)  per 
year  over  the  applicable  CDSC  Period, 
so  that  redemptions  of  shares  held  after 
that  period  will  not  be  subject  to  a 
CDSC. 

12.  No  CDSC  will  be  imposed  on 
redemptions  of  shares  that  were 
purchased  more  than  a  fixed  number  of 
years  prior  to  their  redemption,  or  on 
shares  derived  from  the  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of  a 
shareholder’s  account  resulting  ht)m 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  The  amount  of  the  CDSC 
to  he  imposed  will  depend  on  the 
number  of  years  since  the  investor  made 
the  purchase  payment  from  which  an 
amount  is  being  redeemed  and  the 
lesser  of  the  shares’  cost  or  the  net  asset 
value  of  the  shares  at  the  time  of 
redemption. 

13.  Applicants  also  request  the  ability 
to  waive  the  CDSC  on  redemptions:  (a) 
Following  the  death  or  disability,  as 


defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code  (the  “Code”),  of 
a  shareholder;  (b)  in  connection  with 
certain  distributions,  described  in  the 
following  paragraph,  hnm  an  individual 
retirement  account,  a  deferred 
compensation  plan  under  the  section 
457  of  the  Code,  a  custodial  account 
maintained  pursuant  to  section 
403(b)(7)  of  the  Code,  or  a  qualified 
pension  or  profit  sharing  plan 
(collectively,  "Retirement  Plans”);  (c) 
pursuant  to  a  Fund’s  systematic 
withdrawal  plan,  but  limited  to  12%  of 
the  value  of  the  account  annually;  (d) 
effective  pursuant  to  the  right  of  a  Fund 
to  liquidate  a  shareholder’s  account  if 
the  aggregate  net  asset  values  of  shares 
held  in  the  account  is  less  than  the 
designated  minimum  account  size 
described  in  the  Fund’s  prospectus;  and 
(e)  by  the  Adviser  of  its  investment  in 
a  Fund.  If  a  Fund  waives  or  reduces  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  in  the 
class  specified. 

14.  The  CDSC  may  be  waived  for  a 
total  or  partial  redemption  in 
connection  with  certain  redemptions 
from  Retirement  Plans.  The  CDSC 
charge  may  be  waived  for  any 
redemption  in  connection  with  (a)  a 
distribution  ft-om  a  Retirement  Plan  after 
attainment  of  age  59V2  (or  such  other 
age  as  may  be  provided  in  section 
72(t)(2)(A)(i)  of  the  Code),  (b)  in  the  case 
of  a  tax  sheltered  custodial  account 
maintained  under  section  403(b)(7)  of 
the  Code  or  a  qualified  pension  or  profit 
sharing  plan  after  separation  from 
service  after  attainment  of  age  55  (or 
such  other  age  as  may  be  provided  in 
section  72(t)(2)(A)(v)  of  the  Code,  (c)  in 
the  case  of  an  eligible  deferred 
compensation  plan  established  and 
maintained  pursuant  to  section  457  of 
the  Code,  after  separation  &t)m  service, 
or  (d)  a  loan.  fix)m  a  qualified  employer 
plan  to  a  participant,  that  is  intended  to 
meet  the  requirements  of  section 
72(q)(2)  of  the  Code.  In  addition,  the 
CD^  may  be  waived  upon  the  tax-free 
rollover  or  transfer  of  assets  to  another 
Retirement  Plan  invested  in  one  or  more 
of  the  Funds.  In  such  instances,  a  Fund 
will  tack  the  period  for  which  the 
original  shares  were  held  on  to  the 
holding  period  of  the  shares  acquired  in 
the  transfer  or  rollover  for  purposes  of 
determining  what,  if  any.  (^SC  is 
applicable  in  the  event  that  such 
acquired  shares  are  redeemed  following 
the  transfer  or  rollover.  The  CDSC  also 
may  be  waived  on  any  redemption  that 
results  from  the  tax-fi^  return  of  an 
excess  contribution  pursuant  to  section 
40d(d)(4)  or  (5)  of  the  Code,  the  return 
of  excess  deferral  amounts  pursuant  to 


section  401(k)(8)  or  402(g)(2)  of  the 
Code,  or  fi-om  the  death  or  disability  of 
the  enmloyee. 

15.  Class  B  shares  and  Class  C  shares 
may  automatically  convert  to  Class  A 
shares  a  certain  number  of  years  after 
the  end  of  the  calendar  month  in  which 
the  shareholder’s  order  to  purchase  was 
accepted.  For  Class  B  shares,  the 
conversion  period  will  be  between  four 
6md  ten  years;  for  Class  C  shares,  the 
conversion  period  will  be  a  maximum  of 
twelve  years.  For  purposes  of 
conversion  to  Class  A,  all  shares  in  a 
shareholder’s  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  distributions  paid  in 
respect  of  Class  B  shares  or  Class  C 
shares  will  be  considered  held  in  a 
separate  sub-account.  Each  time  any 
Class  B  shares  or  Class  C  shares  in  the 
shareholder’s  account  convert  to  Class 
A,  an  equal  proportion  of  the  Class  B 
shares  or  Class  C  shares  in  the  sub¬ 
account  will  also  convert  to  Class  A. 

16.  The  Trust  will  have  obtained  an 
opinion  of  counsel  that  the  conversion 
of  Class  B  shares  and  Class  C  shares  to 
Class  A  shares  does  not  constitute  a 
taxable  event  under  current  federal 
income  tax  law.  The  conversion  of  Class 
B  shares  and  Class  C  shares  to  Class  A 
shares  may  be  suspended  if  such  an 
opinion  is  no  longer  available  at  the 
time  such  conversion  is  to  occur.  In  that 
event,  no  further  conversions  of  Class  B 
shares  or  Class  C  shares  would  occur, 
and  shares  might  continue  to  be  subject 
to  the  additional  distribution  fee  for  an 
indefinite  period. 

17.  No  CDSC  will  be  imposed  in 
connection  with  the  exercise  of  an 
exchange  privilege  whereby  an  investor 
exchanges  Class  B  shares  or  Class  C 
shares  for  Class  B  or  Class  C  shares  of 
another  Fund  or  for  shares  of  the  money 
market  portfolio  of  the  Trust.  In  the  case 
of  the  exercise  of  an  exchange  privilege 
between  the  Fimds,  a  Fund  will  tack  the 
period  for  which  the  original  shares  of 

a  class  of  the  Fund  were  held  on  to  the 
holding  period  of  the  shares  acquired  in 
the  exchange  for  purposes  of 
determining  what,  if  any  CDSC  is 
applicable  in  the  event  that  such 
acquired  shares  are  redeemed  following 
the  exchange.  In  the  event  of 
redemptions  of  shares  after  exchanges, 
an  investor  will  be  subject  to  the  CDSC 
schedule  imposed  by  the  original  Fund. 
All  such  exchanges  will  comply  with 
rule  lla-3  under  the  Act. 

Applicants’  Legal  Conclusions 

1.  Applicants  are  requesting  an 
exemptive  order  to  the  extent  that  the 
proposed  issuance  and  sale  of  an 
unlimited  number  of  classes  of  shares 
representing  interests  in  the  Funds 
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might  be  deemed  (a)  to  result  in  the 
issuance  of  a  “senior  security"  within 
the  meaning  of  section  18(g)  of  the  Act 
and  thus  be  prohibited  by  section 
18(f)(1)  of  the  Act,  and  (b)  to  violate  the 
equal  voting  provisions  of  section  18(i) 
of  the  Act. 

2.  Applicants  believe  that  the 
proposed  Multiple  Pricing  System  does 
not  present  the  concerns  ^at  section  18 
of  the  Act  is  intended  to  redress.  The 
Multiple  Pricing  System  does  not 
involve  borrowings  and  will  not  affect  a 
Fund’s  assets  or  reserves.  The  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds,  since  all  such  shares  will 
participate  pro  rata  in  all  of  each  Fund’s 
income  and  all  of  each  Fund’s  expenses, 
with  the  exception  of  the  differing 
distribution  f^s  and  incremental 
agency  costs,  if  any.  Moreover,  the 
capital  structures  of  the  Funds  will  not 
facilitate  control  without  equity  or  other 
investment,  nor  will  they  make  it 
difficult  for  investors  to  value  the 
securities  of  the  Funds. 

3.  Applicants  believe  that  the 
issuance  and  sale  by  the  Funds  of  an 
unlimited  number  of  classes  will  better 
enable  the  Funds  to  meet  the 
competitive  demands  of  today’s 
financial  services  industry.  Under  the 
Multiple  Pricing  System,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most 
beneficial,  given  the  amount  of  his  or 
her  purchase,  the  length  of  time  the 
investor  expects  to  hold  his  or  her 
shares,  and  other  relevant 
circumstances.  The  proposed 
arrangement  would  permit  the  Funds  to 
facilitate  both  the  distribution  of  its 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  uimecessary  investment  risks. 

4.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
distribution  plans  is  equitable  and 
would  not  discriminate  against  any 
group  of  shareholders.  With  respect  to 
any  Fund,  the  rights  and  privileges  of 
each  class  of  shares  are  substantially 
identical,  and  consequently  the 
possibility  that  their  interests  would 
ever  conflict  would  be  remote.  In  any 
event,  the  interests  of  the  Class  A,  Class 
B,  and  Class  C  shareholders  with  respect 
to  the  service  fee  and/or  distribution  fee 
would  be  adequately  protected,  since 
the  rule  12b-l  plans  fcM*  each  of  those 
classes  will  conform  to  the  requirements 
of  rule  12b-l,  including  the  requirement 
that  their  implementation  and 
continuance  be  approved  on  an  annual 


basis  by  both  the  full  board  and  the 
.disinterested  directors  of  the  Funds. 

5.  Applicants  believe  that  the 
implementation  of  the  CDSC  in  the 
manner  and  under  the  ciroimstances 
described  above  would  be  fair  and  in 
the  best  interests  of  shareholders  of  the 
Funds.  Thus,  the  granting  of  the  order 
requested  herein  would  ^  appropriate 
in  the  public  intei^t  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  various 
classes  of  shares  of  the  same  Fimd  will 
relate  solely  to  (a)  class-specific 
expenses  consisting  of  (i)  rule  12b-l 
plan  distribution  and  service  fees,  (ii) 
incremental  transfer  agency  costs,  and 
(iii)  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class,  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order,  (b)  each  class  will 
vote  separately  as  a  class  with  respect  to 
its  rule  12b-l  plan,  except  as  provided 
in  condition  IS,  (c)  any  class  may  have 
different 'exchange  privileges,  (d)  each 
class  of  shares,  other  than  Class  A 
shares,  may  have  a  conversion  feature, 
and  (e)  any  class  may  bear  different 
identifying  designations. 

2.  The  trustees  of  the  Funds  (the 
“Trustees”),  including  a  majority  of  the 
disinterested  Trustees,  shall  have 
approved  the  Multiple  Pricing  System 
prior  to  the  implementation  of  the 
Multiple  Pricing  System  by  the  Funds. 
The  minutes  of  the  meetings  of  the 
Trustees  regarding  the  deliberations  of 
the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Pricing  System  will  reflect  in 
detail  the  reasons  for  the  Trustees’ 
determination  that  the  Multiple  Pricing 
System  is  in  the  best  interests  of  both 
the  Trust  and  its  respjective 
shareholders. 

3.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Funds  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares.  TTie  Trustees, 
including  a  majority  of  the  disinterested 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.The 
Adviser  and  the  Distributor  will  be 


responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  ■fne  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subseouent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Trustees  who 
are  not  interested  persons  of  the  Trust. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  class 
expenses  shall  provide  to  the  Trustee, 
and  the  Trustees  shall  review,  at  least 
quarterly,  a  written  report  of  the  amount 
so  expended  and  the  purposes  for  which 
such  expenditures  were  made. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  expenditures  complying 
with  paragraph  (b)(3)(ii)  of  rule  12b-l, 
as  it  may  be  amended  from  time  to  time. 
In  the  statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  of  shares  will 
be  used  to  support  the  distribution  fee 
and  service  charged  to  shareholders 
of  such  class  of  shares.  The  statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  disinterested 
Trustees  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner  at  the 
same  time  on  the  same  day  and  will  be 
in  the  same  amount,  except  that 
distribution  fee  and  service  fee 
payments  relating  to  each  respective 
class  of  shares  will  be  borne  exclusively 
by  that  class,  and  any  incremental 
transfer  agency  costs  relating  to  a 
particular  class  of  shares  will  be  borne 
exclusively  by  that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expanses  among  such 
classes  has  been  reviewed  by  an  expert 
(the  “Expert”),  who  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
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render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  iScpert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Trust  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  of  a  regional  office  of 
the  SEC,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  will  be  a 
“report  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness”  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
(the  “AICPA”),  as  it  may  be  amended 
h-om  time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Export 
in  the  initial  report  referred  to  in 
condition  7  and  will  be  concurred  with 
by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  7.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

9.  The  prospectus  of  each  Fund  that 
offers  multiple  classes  will  contain  a 
statement  to  the  e^ect  that  a  salesperson 
and  any  other  person  entitled  to  receive 
compensation  for  selling  Fumd  shares 
may  receive  different  compensation  for 
selling  one  particular  class  of  shares 
over  another  in  a  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  a 
particular  class  of  shares  may 
appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Fimds  to 
agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 


Trustees  with  respect  to  the  Multiple 
Pricing  System  will  be  set  forth  in 
guidelines,  which  will  be  furnished  to 
the  Trustees. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  Mies  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  its  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  the 
prospectus.  The  shareholder  reports  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  each 
class  of  shares.  The  shareholder  reports 
will  contain,  in  the  statement  of  assets 
and  liabilities  and  statement  of 
operations,  information  related  to  each 
Fund  as  a  whole  generally  and  not  on 
a  per  class  basis.  Each  Fund’s  per  share 
data,  however,  will  be  prepared  on  a  per 
class  basis  with  respect  to  all  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  a  particular  class  of 
shares,  it  will  also  disclose  the  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares  offered  by  such 
Fund.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Funds’  net  asset  values  and  public 
offering  prices  will  separately  present 
each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution 
plans  in  reliance  on  the  exemptive 
order. 

14.  Any  class  of  shares  with  a 
conversion  feature  (“Purchase  Class”) 
will  convert  into  another  class  (“Target 
Class”)  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any  . 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  tbe 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  home  by  the  Target 
Class  shares  under  the  plan.  Purchase 


Class  shares  will  stop  converting  into 
Target  Gass  shares  unless  shareholders 
of  the  Purchase  Class,  voting  separately 
as  a  class,  approve  the  amendment.  The 
Trustees  shall  take  such  action  as  is 
necessary  to  ensxue  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
(“New  Target  Class”),  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
(“New  Purchase  Class”),  identical  to 
such  existing  Purchase  Class  shares  in 
all  material  respects  except  that  the  New 
Purchase  Class  will  convert  into  the 
New  Target  Class.  The  New  Target  Class 
and  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Trustees  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
the  New  Target  Class  or  New  Purchase 
Class  shall  be  home  solely  by  the 
Adviser  and  the  Distributor.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  are  disclosed  in  an 
effective  registration  statement. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed,  and  as  it  may  be  reproposed, 
adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2719  Filed  2^-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 
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APPLICANTS:  The  MainStay  Funds  (the 
“Trust”)  and  NYLIFE  Distributors  Inc. 

(the  “Distributor”),  on  behalf  of  ail 
existing  and  subsequently  created  series 
of  the  Trust  and  all  other  registered 
open-end  management  investment 
companies  having  the  Distributor  or  an 
entity  controlling,  controlled  by,  or 
under  common  control  with  the 
Distributor  as  principal  underwriter  (the 
“Funds”).» 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c),  and  22(d),  and  rule  22c-l 
thereunder. 

SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  that  would  amend  certain 
prior  orders  (the  “Prior  Orders”)  issued 
under  section  6(c)  of  the  Investment 
Company  Act  of  1940.2  The  Prior  Orders 
granted  an  exemption  from  sections 
2(a)(32),  2(a)(35),  22(c),  and  22(d)  of  the 
Act,  and  rule  22c-l  thereunder  to 
permit  the  imposition  or  waiver  of  a 
contingent  deferred  sales  chaige 
(“CDSC”)  on  certain  redemptions. 
Applicants  seek  to  amend  the  prior 
orders  to  alter  the  CDSC  schedule 
described  in  the  prior  applications,  and 
to  add  other  instances  in  which  the 
CDSC  can  be  waived. 

FILING  DATE:  The  application  was  filed 
on  December  14, 1993  and  amended  on 
January  24, 1994.  Applicants  have 
agreed  to  hie  an  additional  amendment, 
the  substance  of  which  is  reflected  in 
this  notice,  prior  to  the  issuance  of  the 
requested  order. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Src  orders  a  hearing. 
Interested  p>ersons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  p)ersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  aflidavit  or, 
for  lawyers,  a  certiflcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


1  The  Distributor  serves  as  underwriter  to  the 
following  Funds,  which  do  not  presently  intend  to 
rely  on  the  requested  order  and  have  not  signed  the 
application;  New  York  Life  Institutional  Fluids  Inc., 
New  York  Life  Fund,  Inc.,  New  York  Life  MFA 
Series  Fund.  Inc.,  and  New  York  Life  VU  Series 
Fund,  Inc.  Any  such  Fund  may  rely  on  the  order 

in  the  future  if  the  Fund  determines  to  issue  shares 
subject  to  a  contingent  deferred  sales  charge 
(“CDSC')  in  accordance  with  the  representations 
and  conditions  in  the  application. 

2  Investment  Company  Act  Release  Nos.  1S038 
(Apr.  3, 1986)  (notice)  and  15078  (Apr.  30, 1986) 
(order),  and  15718  (K^y  5, 1987)  (notice)  and  15758 
(May  29,  1987)  (order). 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  51  Madison  Avenue,  New 
York,  New  York  10010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287,  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Trust  is  a  series  company,  and 
currently  offers  shares  of  thirteen 
separate  series  for  sale  to  investors. 

2.  The  Distributor,  a  wholly-owned 
subsidiary  of  New  York  Life  Insurance 
Company  (“New  York  Life”),  acts  as 
administrator,  principal  underwriter, 
and  distributor  to  all  series  of  the  Trust. 

3.  The  Trust  offers  shares  in  nine  of 
its  existing  series  subject  to  a  CDSC.  The 
CDSC  is  imposed  in  reliance  upon  the 
Prior  Orders,  which  exempt  applicants 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d),  and  rule  22c- 
1  thereunder.  Currently,  a  CDSC  of  up 
to  5%  is  imposed  on  shares  of  these 
series  at  the  time  of  any  redemption  by 
a  shareholder  that  reduces  the  value  of 
the  shareholder’s  accoimt  in  the  series 

,  to  an  amount  that  is  lower  than  the 
amount  of  all  payments  by  the 
shareholder  for  the  purchase  of  shares 
during  the  preceding  six  years.  Each  of 
these  series  has  adopted  a  distribution 
plan  pursuant  to  rule  12b-l  under  the 
Act. 

4.  Applicants  seek  to  amend  the  Prior 
Orders  to  permit  the  Funds  to  sell 
shares  subject  to  a  CDSC  that  may  vary 
from  the  rate  and  schedule  contained  in 
the  Prior  Orders.  No  increase  in  the 
CDSC  amount  or  extension  of  the 
applicable  period  will  apply  to  shares 
sold  prior  to  the  issuance  of  an  amended 
order. 

5.  'The  CDSC  schedule  may  vary  htjm 
Fund  to  Fund.  'The  CDSC  will  not  be 
imposed  on  redemptions  of  shares  that 
were  purchased  more  than  a  maximum 
number  of  years  prior  to  the 
exemptions,  as  indicated  in  the  relevant 
CDSC  schedule  (the  “CDSC  Period”),  or 
on  shares  derived  fiom  reinvestment  of 
distributions.  Furthermore,  no  CDSC 


will  be  imposed  on  an  amount  that 
represents  an  increase  iii  the  value  of  a 
shareholder’s  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  As  a  result,  the  amount  of 
the  CDSC  will  be  calculated  as  the  lesser 
of  the  amount  that  represents  a  spiecified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 
of  the  net  value  of  the  shares  at  the  time 
of  redemption.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  capital 
appreciation,  next  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  and  finally  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time. 

6.  Applicants  also  request  amendment 
of  the  Prior  Orders  to  waive  the  CDSC 
for  pre-retirement  transfers  or  rollovers 
from  a  Fund  to  another  investment 
sponsored  or  distributed  by  New  York 
Life  or  its  subsidiaries,  when  both  the 
Fund  and  the  other  investment  are 
funding  vehicles  for  a  single  retirement 
plan. 

7.  As  amended,  the  order  would 
permit  applicants  to  waive  the  CDSC  for 
redemptions:  (a)  Following  the  death  or 
disability,  as  defined  in  section  72 
(m)(7)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  “Code”),  of  a 
shareholder;  (b)  in  connection  with 
distributions  permitted  to  be  made 
under  the  Code  fi'om  an  individual 
retirement  account  (“IRA”),  or  other 
retirement  and  tax-deferred  plans;  (c)  of 
shares  purchased  by  active  or  retired 
officers,  directors  or  trustees,  partners, 
and  employees  of  the  Funds,  by  the 
Distributor  or  affiliated  companies,  by 
members  of  the  immediate  families  of 
such  persons,  and  by  dealers  having  a 
sales  agreement  with  the  Distributor,  or 
any  trust,  pension,  or  profit  sharing  plan 
for  the  benefit  of  such  persons:  (d)  by 
New  York  Life  or  an  affiliate  thereof;  (e) 
in  connection  with  redemptions  of 
shares  made  pursuant  to  a  shareholder’s 
participation  in  any  systematic 
withdrawal  plan  adopted  by  a  Fund;  (f) 
by  accounts  established  with  an  initial 
purchase  order  of  $1  million  or  more;  (g) 
effected  by  separate  accounts  or 
advisory  accoimts  managed  by  New 
York  Life  or  an  afiiliated  company;  (h) 
by  tax-exempt  employee  benefit  plans 
resulting  from  the  adoption  of  any  law 
or  regulation  pursuant  to  which 
continuation  of  the  investment  in  the 
Funds  would  be  improper:  (i)  effected 
by  registered  investment  companies  in 
connection  with  the  combination  of  the 
investment  company  with  a  Fimd  by 
merger,  acquisition  of  assets  or  by  any 
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other  transaction;  (j)  by  any  state, 
county,  or  city,  or  any  instrumentality; 
department,  authority  or  agency  thereof, 
and  hy  trust  companies  and  bank  trust 
departments  that  are  holding  shares  in 
a  fiduciary  capacity:  (k)  made  for  the 
purpose  of  funding  a  loan  to  a 
participant  in  a  tax-qualiHed  retirement 
plan  permitted  to  m^e  such  loans;  (1) 
on  transfers  to  (i)  other  funding  vehicles 
sponsored  or  distributed  by  New  York 
Life  or  an  affiliated  company,  or  (ii) 
guaranteed  investment  contracts, 
regardless  of  sponsor,  within  a 
retirement  plan;  (m)  made  to  meet 
required  distributions  by  a  charitable 
remainder  trust  under  section  664  of  the 
Code;  and  (n)  by  living  revocable  trusts. 
Applicants  believe  that  these  proposed 
waivers  are  appropriate  because  they 
involve  the  redemption  of  shares  sold  at 
little  or  no  selling  expense  to  the  Funds 
or  the  Distributor. 

8.  In  addition  to  the  CDSC  waivers 
described  above,  no  CDSC  will  be 
charged  in  connection  with  the  exercise 
of  an  exchange  privilege  whereby  an 
investor  exchanges  shares  of  a  Fund  for 
shares  of  another  Fund  subject  to  a 
CDSC.  In  such  a  case,  the  Fund  will  add 
the  period  for  which  the  shares  of  the 
original  Fund  were  held  to  the  holding 
period  of  the  shares  acquired  in  the 
exchange  for  purposes  of  determining 
what,  if  any,  CD^  is  applicable  in  the 
event  that  such  acquired  shares  are 
redeemed  following  the  exchange.  In  the 
event  of  redemptions  of  shares  after 
exchanges,  as  investor  will  be  subject  to 
the  CD^  of  the  Fund  with  the  longest 
CDSC  period  or  highest  CDSC  sch^ule 
which  may  have  been  owned  by  him, 
whichever  results  in  the  greatest 
payment.  All  exchanges  will  be  effected 
in  accordance  with  the  provisions  of 
section  11(a)  and  rule  lla-3. 

9.  Applicants  also  propose  to  provide 
a  pro-rata  credit  for  and  CDSC  paid  in 
connection  with  a  redemption  of  shares 
followed  by  a  reinvestment  effected 
within  a  set  number  of  days,  not  to 
exceed  365,  of  the  redemption.  The 
credit  will  be  paid  for  by  the  Distributor, 
not  by  the  Funds. 

Applicants*  Legal  Analysis 

Applicants  believe  that  the 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair  and  in 
the  best  interests  of  shareholders  of  the 
Funds.  Accordingly,  applicants  believe 
that  the  granting  of  the  order  requested 
herein  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poHcy  and 
provisions  of  the  Act. 


Applicants'  Condition 

Applicants  agree  that,  as  a  condition 
of  granting  the  requested  relief,  they 
will  comply  with  the  provisions  of 
proposed  rule  6c-10  under  the  Act 
(Investment  Company  Act  Release  No. 
16619  (Nov.  2, 1988)),  as  such  rule 
currently  is  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-2720  Filed  2-4-94;  8:45  am) 
BILUNQ  COOK  80tO-01-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Matlack  Systems,  Inc., 
Common  Stock,  $1.00  Par  Vaiue; 
Common  Stock  Purchase  Rights)  File 
No.  1-10105 

February  1, 1994. 

Matlack  Systems,  Inc.  ("Company”) 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission”),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  and  common  stock 
purchase  rights  are  listed  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE”). 
The  Company’s  common  stock  and 
common  stock  purchase  rights 
commenced  trading  on  the  NYSE  at  the 
opening  of  business  on  December  9, 

1993  and  concurrently  therewith  such 
stock  was  suspended  from  trading  on 
the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
believe  that  dual  trading  of  its  securities 
on  both  the  NYSE  and  Amex  would  be 
advantageous,  but  rather,  that  such  a 
dual  listing  might  fragment  the  market 
for  the  common  stock. 

Any  interested  person  may,  on  or 
before  February  23, 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549, 


facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  TO  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  94-2712  Filed  2-4-94: 8:45  am) 
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[Rel.  No.  IC-20044;  812-8872] 

North  American  Funds,  et  at; 
Application 

January  31, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLX^ANTS:  North  American  Funds  and 
NASL  Financial  Services,  Inc.  ("NASL 
Financial”),  on  behalf  of  themselves  and 
any  other  open-end  investment 
company  which  is  or  may  become  a 
member  of  NASL  Financial’s  "group  of 
investment  companies’*  as  that  phrase  is 
defined  in  rule  lla-3  under  the  Act  (the 
“Other  Funds”)  and  which  issues  two  or 
more  classes  of  shares  that  have 
different  voting  rights  and  expense 
allocations  as  described  in  the 
application  and/or  impose  a  contingent 
deferred  sales  charge  (“CDSC")  on 
redemptions  of  shares.^  North  American 
Funds  and  the  Other  Funds  are 
collectively  referred  to  herein  as  the 
“Fund.” 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32).  2(a)(35),  18(f)(1).  18(g). 
18(i).  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereimder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Fund  to 
issue  two  or  more  classes  of  shares 
representing  interests  in  the  same 
portfolios  of  securities,  assess  a  CDSC 


1  Existing  funds  that  intend  to  rely  on  the 
requested  order  have  been  named  as  applicants. 
Other  existing  funds  that  are  members  of  the  same 
“group  of  investment  companies"  do  not  presently 
Intend  to  rely  on  the  requested  order  but  may  do 
so  in  the  future  if  they  subsequently  decide  to  offer 
multiple  classes  of  shares  anAlor  impose  a  CDSC  in 
accordance  with  the  representations  and  conditions 
of  the  applicatioiL 
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on  redemptions  of  certain  shares,  and 
waive  the  CDSC  in  certain  instances. 
FILING  DATES:  The  application  was  filed 
on  November  8, 1993  and  amended  on 
January  10, 1994.  By  letter  dated 
January  31, 1994,  counsel,  on  behalf  of 
the  applicants,  has  agreed  to  file  a 
further  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  25, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  North  American  Security 
Life  Insurance  Company,  116 
Huntington  Avenue,  Boston, 
Massachusetts  02116,  Attention:  John  D. 
DesPrez  m.  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kay  Freeh,  Staff  Attorney,  at  (202j 
272-7648,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicants’  Representations 
A.  The  Multi-Class  Arrangement 

1.  North  American  Funds  is  a 
registered  open-end  diversified 
management  investment  company, 
organized  as  a  Massachusetts  business 
trust.  It  currently  has  the  following 
portfolios.  Global  Growth  Fund,  Growth 
Fund,  Growth  and  Income  Fund,  Asset 
Allocation  Fund,  Strategic  Income 
Fund,  Investment  Quality  Bond  Fund, 
U.S.  Government  Securities  Fund, 
National  Municipal  Bond  Fund, 
California  Municipal  Bond  Fund,  and 
Money  Market  Fund  (together  with  the 
investment  portfolios  of  the  Other 
Funds,  the  “Series”).  NASL  Financial  is 


a  wholly-owned  subsidiary  of  North 
American  Security  Life  Insurance 
Company,  a  Elelaware  stock  life 
insurance  company.  NASL  Financial 
serves  as  the  distributor  (the 
“Distributor”)  of  the  Fimd’s  shares  and 
as  the  investment  adviser  (the 
“Adviser”)  to  the  Fund. 

2.  The  Series  currently  offer  a  single 
class  of  shares  at  net  asset  value  plus, 
in  tfie  case  of  all  Series  except  the 
Money-Market  Fund,  a  front-end  sales 
charge.  The  sales  charge  is  waived  for 
share  purchases  totalling  more  than 
$100,000  and  less  than  $1  million,  but 
such  shares  are  subject  to  a  CDSC.  2 
Share  purchases  totalling  $1  million  or 
more  are  not  subject  to  a  sales  charge  or 
any  CDSC.  Pursuant  to  the  Fund’s  rule 
12b-l  distribution  plan,  shares  of  each 
Series  (except  for  the  Money  Market 
Fund)  currently  are  subject  to  a 
distribution  fee  of  up  to  1.00%  of  their 
average  annual  net  assets,  depending 
upon  the  Series. 

3.  Applicants  propose  to  offer  three 
classes  of  shares  initially,  designated  as 
“Class  A”  shares,  “Class  B”  shares,  and 
“Class  C”  shares.  Applicants  propose  to 
reclassify  the  existing  class  of  shares  of 
certain  of  the  Series  as  Class  A  shares 
and  the  existing  class  of  shares  of 
certain  of  the  other  Series  as  Class  C 
shares.  Each  reclassified  share  will  bear 
the  identical  distribution  and  service 
fees  after  such  reclassification  as  it  did 
before  the  reclassification,  and  would 
not  be  subject  to  any  increase  in  such 
fees  or  to  any  new  or  increased 
redemption  charges  as  a  result  of  the 
reclassification.  The  Fund  in  the  future 
may  create  an  unlimited  number  of 
classes  of  shares,  the  terms  of  which 
may  differ  from  the  Class  A,  Class  B, 
and  Class  C  shares  only  in  accordance 
with  the  characteristics  described  in  the 
application. 

4.  Class  A  shares  (except  for  the 
Money  Market  Fund  and  except  as 
described  in  the  next  sentence)  will  be 
offered  at  net  asset  value  plus  a  front- 
end  sales  load,  and  will  be  subject  to  a 
maximum  distribution  fee  of  up  to  .10% 
and  a  service  fee  of  up  to  .25%  of  their 
respective  average  annual  net  assets. 
Class  A  shares  of  the  National 
Municipal  Bond  Fund  and  the 
California  Municipal  Bond  Fund  will  be 
subject  to  a  service  fee  of  up  to  .15%  of 


2  Pursuant  to  an  existing  order,  applicants  are 
authorized  to  assess  a  CDSC  on  redemptions  of 
certain  shares  of  the  Series  within  twelve  months 
of  purchases  (the  ‘‘Existing  CDSC").  Investment 
Company  Act  Release  Nos.  19029  (Oct.  15, 1992) 
(notice)  and  19088  (Nov.  10, 1992)  (order).  The 
Existing  (3)SC  will  be  continued  only  for  shares 
sold  prior  to  the  date  on  which  a  registration 
statement  establishing  multiple  classes  of  shares  in 
accordance  with  the  order  requested  by  the 
application  is  declared  effective. 


their  respective  average  annual  net 
assets  and  will  not  be  subject  to  any 
distribution  fee.  Except  with  respect  to 
certain  shares  reclassified  as  Class  A 
shares  and  subject  to  the  Existing  CDSC, 
Class  A  shares  will  not  be  subject  to  any 
CDSC  arrangement. 

5.  Class  B  shares  will  be  offered  for 
purchases  of  $250,000  or  less.  Class  B 
shares  will  be  sold  at  net  asset  value, 
subject  to  a  CDSC,  described  below. 

Class  B  shares  of  each  Series  (except  for 
the  Money  Market  Fund)  will  be  subject 
to  a  distribution  fee  of  up  to  .75%  and 

a  service  fee  of  up  to  .25%  of  their 
average  net  asset  value. 

6.  Class  C  shares  will  be  sold  at  net 
asset  value.  Except  with  respect  to 
certain  shares  reclassified  as  Class  C 
shares  and  subject  to  the  Existing  CDSC. 
it  is  anticipated  that  Class  C  shares  will 
not  be  subject  to  a  front  end  sales  load 
or  CDSC.  Class  C  share  of  each  Series 
(except  for  the  Money  Market  Fund) 
will  1^  subject  to  a  distribution  fee  of  up 
to  .75%  and  a  service  fee  of  up  to  .25% 
of  their  average  net  asset  value.3 

7.  In  the  future,  the  Fund,  on  behalf 
of  a  Series  or  class  thereof,  may  enter 
into  non-rule  12b-l  shareholder 
services  agreements  (“Shareholder 
Services  Plan”)  with  certain  financial 
institutions  (which  may  include  banks), 
securities  dealers,  and  other  industry 
professionals  providing  for  the 
performance  of  certain  services.  In  the 
event  that  a  Series  or  class  thereof  is 
subject  to  both  a  rule  12b-l  distribution 
plan  and  a  Shareholder  Services  Plan, 
services  provided  under  one  plan  will 
augment,  rather  than  duplicate,  services 
provided  under  the  other  plan. 

8.  Each  class  of  a  Series  will  represent 
interests  in  the  same  portfolio  of 
investments,  and  will  be  identical  in  all 
respects  except  for:  (a)  The 
compensation  and  other  arrangements 
permitted  by  different  distribution  plans 
and  Shareholder  Services  Plans  for  each 
class;  (b)  voting  rights  with  respect  to 
any  matter  specifically  affecting  that 
class,  including  the  distribution  plan 
and  Shareholder  Services  Plan  for  that 
class  and  expenses  related  to  the  cost  of 
holding  shareholder  meetings 
necessitated  by  the  exclusive  voting 
rights  with  respect  to  the  distribution 
plan  of  each  class  (and.  if  applicable. 
Shareholder  Services  Plan),  except  as 
provided  in  condition  16  below;  (c)  the 
impact  of  any  expenses  directly 
attributable  to  that  class,  as  described  in 
the  following  paragraph  (“Class 
Expenses”);  (d)  any  differences  in 


1  Applicants  in  all  cases  will  comply  with  Article 
ni,  Swtion  26  of  the  NASD‘8  Rules  of  Fair  Practice 
as  it  relates  to  the  maximum  amount  of  asset-based 
sales  charges  and  service  fees  that  may  be  imposed 
by  an  investment  company. 
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distributions  and/or  net  asset  value  per 
share  resulting  from  differences  in  Class 
Expenses;  (e)  any  differences  in  features 
for  purchasing,  redeeming,  exchanging, 
or  converting  shares  of  ea^  class  and/ 
or  in  distribution  arrangements  for  the 
offer  and  sale  of  such  shares;  and  (f)  the 
designation  of  classes. 

9.  Class  Expenses  may  include  the 
following:  (a)  Distribution  plan  fees 
(including  service  fees)  or  Shareholder 
Services  Plan  fees;  (b)  transfer  and 
shareholder  servicing  agent  fees  and 
shareholder  servicing  costs;  (c) 
professional  fees  relating  solely  to  a 
particular  class;  (d)  trustees  fees, 
including  independent  counsel  fees 
relating  solely  to  a  particulm’  class;  (e) 
printing  and  postage  expenses  for 
materials  distributed  to  shareholders  of 
a  particular  class;  (f)  Blue  Sky  and  SEC 
registration  fees  relating  solely  to  a 
particular  class;  and  (g)  shareholder 
meeting  expenses  for  meetings  of  a 
particular  dass. 

10.  Expenses  that  are  attributable  to  a 
particular  Series  but  not  to  a  particular 
class  (“Series  Expenses”)  will  be 
allocated  based  on  the  net  assets  of  each 
class. 

11.  Class  A  shares  on  which  a  sales 
charge  has  been  paid  will  be 
exchangeable  at  net  asset  value  for  Class 
A  shares  of  any  other  Series  (including 
the  Money  Market  Fund),  but  not  for 
Class  B  or  Class  C  shares.  Class  B  shares 
will  be  exchangeable  at  net  asset  value 
for  Class  B  shares  of  any  other  Series 
(including  the  Money  Market  Fimd),  but 
not  for  Class  A  or  Class  C  shares.  No 
Class  B  CDSC  will  be  imposed  on  shares 
acquired  by  exchange  where  the 
exchanged  shares  would  not  have  been 
assessed  a  CDSC  upon  redemption. 

Class  C  shares  will  be  exchangeable  at 
net  asset  value  for  Class  C  shares  of  any 
other  Series  (including  the  Money 
Market  Fund),  but  not  for  Class  A  or 
Class  B  shares.  In  the  future,  applicants 
may  permit  exchanges  of  shares  of  any 
class  of  a  Series  for  shares  of  the  same 
class  of  other  open-end  investment 
companies  sponsored  by  the  Adviser  or 
the  Distributor  that  hold  themselves  out 
as  related  companies  for  purposes  of 
investment  and  investor  services. 
Applicants  will  comply  with  rule  11a- 
3  as  to  any  exchanges. 

12.  All  Class  B  snares,  other  than 
those  purchased  through  the 
reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  six  years  after  the  end  of  the 
calendar  month  in  which  the 
shareholder’s  order  to  purchase  was 
accepted.  All  Class  C  shares,  other  than 
those  purchased  through  the 


reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  not  later  than  ten  years  after  the 
end  of  the  calendar  month  in  which  the 
shareholder’s  order  to  purchase  was 
accepted.  For  purposes  of  calculating 
the  holding  period,  Class  B  (or  Class  C, 
as  the  case  may  be)  shares  will  be 
deemed  to  have  been  issued  on  the 
sooner  of  the  date  on  which  the 
issuance  of  the  Class  B  (or  Class  C) 
shares  occurred,  or  for  Class  B  (or  Class 
C)  shares  obtained  through  an  exchange 
or  series  of  exchanges,  the  date  on 
which  the  issuance  of  the  original  Class 
B  (or  Class  C)  shares  occurred.  Shares 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  in 
respect  of  Class  B  (or  Class  C)  shares 
will  be  treated  as  Class  B  (or  Class  C) 
shares,  except  that  each  time  any  Class 
B  (or  Class  C)  shares  in  the  shareholders 
account  (other  then  those  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions)  convert  to  Class 
A,  an  equal  pro  rata  portion  of  the  Class 
B  (or  Class  C)  shares  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  also  will  convert  to  Class 

A.  The  portion  will  be  determined  by 
the  ratio  that  the  shareholder’s  Class  B 
(or  Class  C)  shares  converting  to  Class 
A  bears  to  the  shareholder’s  total  Class 
B  (or  Class  C)  shares  not  acquired 
through  dividends  and  distributions.  Of 
tbe  initial  classes  of  shares,  only  Class 
B  and  Class  C  will  have  a  conversion 
feahire  (additional  classes  created  in  the 
future  also  may  have  a  conversion 
feature). 

B.  The  CDSC  Arrangement 

1.  The  Fund  proposes  to  implement  a 
CDSC  arrangement  for  Class  B  shares 
(the  “Class  B  CDSC”).  If  Class  B  shares 
are  redeemed  within  six  years  after  the 
end  of  tbe  calendar  month  in  which  a 
purchase  order  was  accepted,  a  CDSC 
will  be  imposed  by  applying  a  specified 
percentage  ranging  from  1%  to  5%  to 
the  lesser  of  the  aggregate  net  asset 
value  of  the  shares  at  the  time  of 
purchase,  or  the  aggregate  net  asset 
value  of  the  shares  at  the  time  of 
redemption.  The  existing  schedule  may 
be  modified  in  the  future,  and  other 
schedules  with  different  percentages 
and  periods  may  apply  to  different 
classes  created  in  the  future.  Any 
variations  in  the  CDSC  schedule  will  be 
set  forth  in  the  applicable  prospectus. 
Any  change  in  the  terms  of  the  CDSC 
would  not  affect  shares  already  issued 
unless  the  change  resulted  in  terms 
more  favorable  to  the  holders  of  such 
shares. 


2.  No  Class  B  CDSC  will  be  imposed 
on  (a)  redemptions  of  shares  held  for 
more  than  six  years  after  the  end  of  the 
calendar  month  in  which  the  prirchase 
order  was  accepted,  (b>  amounts 
representing  an  increase  in  the  value  of 
a  shareholder’s  account  due  to  increases 
in  the  net  asset  value  per  share,  or  (c) 
shares  acqxiired  through  reinvestment  of 
income  dividends  or  capital  gains 
distributions.  In  determining  the  rate  of 
any  applicable  CDSC,  it  will  be  assumed 
that  a  redemption  is  made  first  of  shares 
that  are  not  subiect  to  the  Class  B  CDSC 
and  then  of  shares  held  for  the  longest 
period  of  time.  'This  will  result  in  me 
CDSC  being  imposed  at  the  lowest 
possible  rate. 

3.  Applicants  may  waive  the  Gass  B 
CDSC  in  the  following  instances:  (a) 
Retirement  distributions  to  participants 
or  beneficiaries  from  (i)  retirement  plans 
qualified  under  section  401(a)  of  the 
Internal  Revenue  Code  (“Code”),  (ii) 

Code  section  403(b)(7)  plans,  (iii) 
deferred  compensation  plans  under 
Code  section  457,  and  (iv)  other 
employee  benefit  plans,  following 
retirement,  termination  of  employment, 
as  the  result  of  a  loan  made  by  a 
retirement  plan  that  permits  loans,  as 
the  result  of  the  hardship  of  a  plan 
participant  (to  the  extent  permitted  by 
the  Code),  and/or  the  attainment  of  age 
59V2  of  a  plan  participant  (if  such 
payments  are  made  pursuant  to  a 
systematic  withdrawal  plan  where  the 
payments  do  not  exceed  the  then 
applicable  effective  maximum  hee 
withdrawal  amount,  annually  of  the 
value  of  the  account);  (b)  distributions 
from  IRAs  prior  to  and/or  following  the 
attainment  of  age  59*A  (if  such 
payments  are  made  pursuant  to  a 
systematic  withdrawal  plan  where  the 
payments  do  not  exceed  the  then 
effective  maximum  free  withdrawal 
amount,  annually  of  the  value  of  the 
account);  (c)  redemptions  made 
following  the  death  or  disability  (as 
defined  in  the  Code)  of  a  shareholder; 

(d)  distributions  and  redemptions  made 
automatically  and  periodically  pursuant 
to  a  systematic  withdrawal  plan  where 
the  payments  do  not  exceed  the  then 
effective  maximum  free  withdrawal 
amount,  annually  of  the  value  of  the 
account;  (e)  a  tax-free  return  of  excess 
contributions  made  to  any  retirement 
plan;  (f)  the  combination  of  the  Fund  or 
any  Series  of  the  Fund  with  any  other 
investment  company  by  merger, 
acquisition  of  assets,  or  otherwise;  and 
(g)  redemptions  effected  pursuant  to  the 
Series’  ri^t  to  liquidate  a  shareholder’s 
account  if  the  aggregate  net  asset  value 
of  shares  held  in  the  account  is  less  than 
the  then  applicable  effective  minimum 
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account  size.  If  any  of  the  waiver 
categories  are  offered  and  subsequently 
discontinued,  appropriate  disclosure 
will  be  made  in  the  applicable 
prospectus  and  investors  who 
purchased  their  shares  prior  to  such 
change  will  continue  to  be  entitled  to 
such  CDSC  waivers.  In  addition,  if  a 
Fund  waives  or  reduces  a  Q3SC,  such 
waiver  or  reduction  will  be  uniformly 
applied  to  all  shares  in  the  specified 
category. 

4.  A  shareholder  will  be  credited  with 
any  CHISC  paid  in  coimection  with  a 
redemption  of  any  Class  B  shares 
followed  by  a  reinvestment  in  Class  B 
shares  of  such  Series  or  another  Series 
within  a  time  period  specified  in  the 
current  prospectus  of  die  Fund,  ' 
currently  anticipated  to  be  90  days  after 
such  redemption.  The  credit  will  be 
paid  by  the  Distributor. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  firom  the  provisions  of 
sections  18(f)(1),  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  various  classes  of 
shares  representing  interests  in  the 
Fund  might  be  deemed:  (a)  To  result  in 
a  “senior  security”  within  the  meaning 
of  section  18(g),  the  issuance  and  sale  of 
which  would  be  prohibited  by  section 
18(f)(1);  and  (b)  to  violate  the  equal 
voting  provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Fund  to  meet  the 
competitive  demands  of  today’s 
financial  services  industry.  Under  the 
multi-class  arrangement,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  length  of  time  the  investor  expects 
to  hold  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Fund  to 
facilitate  both  the  distribution  of  its 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12h-l 
plans  (and  any  Shareholder  Services 
Plans  adopted  in  the  future)  in  the 
manner  described  is  equitable  and 
would  not  discriminate  against  any 
group  of  shareholders.  In  addition, 
applicants  assert  that  such  arrangements 
should  not  give  rise  to  any  conflicts  of 
interest  because  the  rights  and 
privileges  of  each  class  of  shares  are 
substantially  identical. 


4.  Applicants  believe  that  the 
proposed  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
of  the  Act  was  designed  to  address.  The 
multi-class  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Fund.  The  multi-class 
arrangement  does  not  involve 
borrowing,  nor  will  it  afiect  the  Fund’s 
existing  assets  or  reserves,  and  does  not 
involve  a  complex  capital  structure. 
Nothing  in  the  multi-class  arrangement 
suggests  that  it  vnll  facilitate  control  by 
holders  of  any  class  of  shares. 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Series,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  a  Series  will 
relate  solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
the  distribution  plans  and  any 
Shareholder  Services  Plans;  (b)  the 
method  of  allocating  certain  Class 
Expenses  which  are  limited  to  (i) 
transfer  and  shareholder  servicing  agent 
fees  and  shareholder  servicing  costs,  (ii) 
professional  fees  relating  solely  to  one 
class,  (iii)  trustees  fees,  including 
independent  counsel  fees,  relating 
solely  to  one  class,  (iv)  printing  and 
postage  expenses  for  materials 
distributed  to  current  shareholders,  (v) 
Blue  Sky  and  SEC  registration  fees,  (vi) 
shareholder  meeting  expenses,  and  (vii) 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order;  (c)  the  fact  that  the 
class  will  vote  separately  with  respect  to 
any  matter  specifically  affecting  that 
class,  including  without  limitation  rule 
12b-l  distribution  plans  and 
Shareholder  Services  Plans,  except  as 
provided  in  condition  16;  (d)  the 
different  exchange  privileges  of  the 
classes  of  shares;  (e)  designation  of  each 
class  of  shares  of  the  Series;  and  (f) 
certain  classes  that  impose  a  rule  12b- 

1  fee  may  be  able  to  convert  to  a  class 
with  a  lower  rule  12b-l  fee. 

2.  The  trustees  of  the  Fund,  including 
a  majority  of  the  independent  trustees, 
will  approve  the  system  of  the  ofiering 
of  the  various  classes  of  shares.  The 
minutes  of  the  meetings  of  the  trustees 
regarding  deliberations  of  the  trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  multi-class 
arrangement  for  any  Series  will  reflect 
in  detail  the  reasons  for  the  trustees’ 
determinations  that  the  system  is  in  the 


best  interests  of  that  Series  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  trustees  of 
the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  classes  of 
outstanding  shares.  The  trustees, 
including  a  majority  of  the  independent 
trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  Distributor  of  the  Fund  will 
be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
trustees.  If  a  conflict  arises,  the  Adviser 
and  Distributor  at  its  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  Tne  trustees  of  the  Fund  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  ^m  time  to  time.  In 
such  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

5.  Dividends  paid  with  respect  to  each 
class  of  shares  of  a  Series,  to  the  extent 
any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
distribution  plan  fees  or  Shareholder 
Services  Plan  fees  and  Class  Expenses 
(listed  in  condition  1)  applicable  to  a 
class  will  be  borne  exclusively  by  that 
class. 

6.  Any  Shareholder  Services  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b^l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
“Expert”)  who  has  rendered  a  repmrt  to 
the  applicants,  a  copy  of  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
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such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  The 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor,  on  an  ongoing 
basis,  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and  based  on  that  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  E^ert  with  respect  to  such  reports, 
following  request  by  the  Fund  (wWch 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  SEC’s  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  expert  is  a  “report 
on  policies  and  procedures  placed  in 
operation”  and  the  ongoing  reports  will 
be  “reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness”  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares.  This  representation  has  been 
concurred  with  the  Expert  in  the  initial 
report  referred  to  in  condition  7  above 
and  will  be  conciunred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  7  above.  Applicants  will 
take  immediate  corrective  measiures  if 
this  representation  is  not  concurred  in 
by  the  Expert,  or  appropriate  substitute 
Expert. 

9.  The  prospectus  of  the  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another. 

10.  The  Series  will  disclose  the 
respective  expenses,  performance  data. 
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distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Series  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholders  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Series  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Series’  per  share  data,  however, 
will  be  prepared  on  a  per  class  basis 
with  respect  to  all  classes  of  shares  of 
such  Series.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 

f)ublication  in  any  newspaper  or  similar 
isting  of  the  Series*  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  separately. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Fund  to  agree  to 
conform  to  these  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  Fund  with  respect  to  the 
multi-class  arrangement  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  trustees  as  part  of  the  materials 
setting  forth  the  duties  and 
responsibilities  of  the  trustees. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  r^uested 
by  the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
may  be  made  pursuant  to  the  rule  12b- 
1  distribution  plans  or  a  Shareholder 
Service  Plan  in  reliance  on  the 
exemptive  order. 

14.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  trustees  of  the 
Fund  including  a  majority  of  the 
independent  trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  trustees,  and  the 
trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
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expended  and  the  piirposes  for  which 
such  expenditures  were  made. 

15.  Any  class  of  shares  with  a 
conversion  feature  (“Purchase  Class”) 
will  convert  into  another  class  (“Target 
Class”)  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  m.  Section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any» 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charm  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  the  Fund  implements  any 
amendment  to  its  rule  12b-l  plans  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  shares  imless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The  trustees 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 

a  new  class  or  shares  (“New  Target 
Class”),  identical  in  all  material  respects 
to  the  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  (“New  Purchase  Class”), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Pim:hase  Class  shares  will 
convert  into  New  Target  Class  shares.  A 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  shares  or  New 
Purchase  Class  shares  shall  be  borne 
solely  by  the  Adviser  and  Distributor. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  ot 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
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Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
.Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2721  Filed  2-4-94;  8:45  amj 
BiLUNO  cooe  aoio-oi-M 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Pulitzer  Publishing 
Company,  Common  Stock,  $.01  Par 
Vaiue)  RIe  No.  1-9329 

February  1, 1994. 

Pulitizer  Publishing  Company 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Chicago  Stock  Exchange,  Inc.  ("CHX”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Accormng  to  the  Company,  its  Board 
of  Directors  (the  "Board”)  imanimously 
approved  resolution  on  October  20, 

1993,  to  withdraw  the  Company’s 
Common  Stock  from  listing  on  the  CHX. 
According  to  the  Company,  the  decision 
of  the  Bo^  followed  a  study  of  the 
matter,  and  was  based  on  the  following; 

(1)  Ihe  Company's  Common  Stock  is 
listed  and  traded  on  the  New  York  Stock 
Exchange.  Inc.  (“NYSE”)  thus  a  market 
will  continue  to  be  made  in  the  issue; 
and 

(2)  The  Company  is  of  the  opinion 
that  the  volume  of  trading  on  the  CHX 
is  not  substantial  enough  to  warrant  the 
continuation  of  the  dual  listing.  In  the 
months  of  June  and  July  1993,  the  CHX 
executed  four  trades  in  the  issue  (Vio  of 
one  percent  market  share)  for  a  tc^  of 
1,000  shares  (Vioo  of  one  percent  market 
share). 

Any  interested  person  may,  on  or 
before  February  23, 1994,  submit  by 
letter  to  the  Seoetary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  EKD  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 


should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  vdll  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-2714  Filed  2-4-94;  8:45  am) 
BILUNO  COOE  a01(M>1-N 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Rand  Capitai 
Corporation,  Common  Stock,  $.10  Par 
Value)  File  No.  1-8205 

February  1, 1994. 

Rand  Capital  Corporation 
("Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Boston  Stoi^  Exchwge,  Inc.  (“BSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  secxirity  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
determined  to  volimtarily  withdraw 
from  listing  and  registration  on  the  BSE 
the  shares  of  Common  Stock  bsised  on 
the  fact  that  such  shares  are  cmrently 
listed  and  registered  on  NASDAQ  and, 
therefore,  the  listing  on  the  BSE  is 
duplicative,  provides  no  significant 
advantages  to  the  Company  or  its 
stockholders  and  is  an  unnecessary 
expense. 

Any  interested  person  may,  on  or 
before  February  23, 1994  submit  by 
letter  to  the  Sectary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  I)C  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-2715  Filed  2-4-94;  8:45  am) 
BILUNO  COOE  B010-01-«i 

[Rel.  No.  IC-20043;  File  No.  812-8582] 
SAFECO  Life  Insurance  Company,  et  ai. 

January  28, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act”). 

APPLICANTS;  SAFECO  Life  Insurance 
Company  (the  “Company”),  SAFECO 
Separate  Account  C  (the  “Separate 
Account”)  and  PNMR  Securities,  Inc. 
(“PNMR”),  collectively,  the 
“Applicants.” 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  seek  an  order  permitting  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Account  which  serves  as  a 
funding  medium  for  certain  individual 
flexible  premium  and  individual  single 
premium  deferred  variable  annuity 
contracts  (the  “Contracts”)  offered  by 
the  Company. 

FILING  DATE:  The  application  was  filed 
on  September  28, 1993,  and  an 
amendment  thereto  was  filed  on 
December  28, 1993. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  wiA  a  copy  of  the  request, 
either  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  February 
22, 1994,  and  should  be  accompanied 
by  proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicants,  do  Elna  A.  Thomson,  Esq., 
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SAFECO  Life  Insurance  Company, 
SAFECO  Plaza,  Seattle,  WA  98185. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  272- 
2060. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission’s  Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Washington  on 
January  23, 1957. 

2.  Concurrent  with  the  filing  of  the 
amendment  to  this  application,  the 
Separate  Account  filed  an  amended 
Form  N— 4  with  the  Commission,  to 
register  as  a  unit  investment  trust  under 
the  1940  Act.  The  Separate  Account 
currently  will  be  divided  into 
subaccounts  which  will  invest  in  shares 
of  the  portfolios  of  SAFECO  Resource 
Series  Trust  or  Scudder  Variable  Life 
Insurance  Fund. 

3.  The  Contracts  will  be  distributed 
through  PNMR,  an  afiiliate  of  the 
Company,  that  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Contracts  will  be  individual 
flexible  premium  and  individual  single 
premium  deferred  variable  annuity 
contracts.  The  Contracts  provide  for 
accumulation  of  Contracts  values  and 
payment  of  monthly  annuity  payments 
on  a  fixed  and  variable  basis.  Certain  of 
the  Contracts  will  qualify  for  federal  tax 
advantages  available  under  the  Internal 
Revenue  Code  (“Qualified  Contracts”) 
and  certain  of  the  Contracts  will  not 
(“Non-Qualified  Contracts”). 

5.  The  minimum  initial  and 
subsequent  purchase  payment  for  the 
flexible  premium  Qualified  Contracts  is 
$50.  The  minimum  initial  purchase 
payment  for  the  flexible  premium  Non- 
Qualified  Contracts  is  $2,000,  with  a 
minimum  subsequent  purchase 
payment  of  $250.  The  minimum  initial 
purchase  payment  for  the  single 
premium  Non-Qualified  Contract  is 
$25,000;  the  minimum  subsequent 
purchase  payment  is  $2,500,  with 
additional  purchase  payments  allowed 
within  a  six-month  period  following  the 
remitting  of  the  initial  purchase 
payment. 

6.  Contract  owners  may  transfer  all  or 
a  portion  of  their  interests  in  a 
subaccount  to  another  subaccount  of  the 


Separate  Account.  Such  transfers  may 
be  made  without  charge,  at  any  time 
prior  to  the  date  upon  which  aimuity 
payments  begin,  provided  that  there 
have  been  no  more  than  twelve  transfers 
made  in  a  Contract  year.  If  more  than 
twelve  transfers  are  made  in  a  single 
Contract  year,  the  Company  reserves  the 
right  to  deduct  a  transfer  charge  from 
the  amount  which  is  transferred  which 
will  equal  the  lesser  of  $10  or  2%  of  the 
amount  transferred. 

7.  The  minimum  partial  transfer 
amount  is  the  lesser  of  $500  or  the 
Contract  owner’s  entire  interest  in  the 
subaccount,  unless  the  Contract  owner 
is  participating  in  the  automatic  transfer 
program  which  provides  for  pre- 
establish  automatic  transfers  of  at  least 
$250  fi'om  a  subaccount.  No  partial 
transfer  will  be  made  if  the  Contract 
owner’s  remaining  Contract  value  in  the 
subaccount  would  be  less  than  $500 
after  the  transfer  (unless  the  Contract 
owner  is  participating  in  the  automatic 
transfer  proCTam). 

8.  When  me  Contract  value  is  less 
than  $50,000,  the  Company  will  deduct 
an  annual  administration  maintenance 
charge  of  $30  fi-om  the  Contract  value  on 
the  last  day  of  each  Contract  year  and 

in  the  event  of  a  full  withdrawal.  This 
charge  is  designed  to  reimburse  the 
Company  for  general  administrative 
expenses  which  it  incurs  in  the 
establishment  and  maintenance  of  the 
Contracts  and  the  Separate  Accoimt. 
Prior  to  the  annuity  date,  this  charge  is 
not  guaranteed,  and  may  be  changed  for 
future  years;  in  no  event  may  it  exceed 
$35  per  Contract  year.  Applicants 
represent  that  the  charge  has  not  been 
set  a  level  greater  than  its  cost,  and 
contains  no  element  of  profit. 

9.  In  addition,  relying  on  Rule  26a-l 
of  the  1940  Act,  the  Company  deducts 
an  asset-related  administration  charge 
on  each  valuation  date,  at  an  annual  rate 
of  0.15%  of  the  average  daily  net  asset 
value  of  the  Separate  Accoimt.  This 
charge  is  designed  to  cover  the  shortfall 
in  revenues  firom  the  annual 
administration  maintenance  charge,  and 
will  not  increase.  'The  Company  does 
not  intent  to  profit  fit)m  this  charge. 

10.  For  each  withdrawal  (whether 
partial  or  full)  after  the  first  in  any 
Contract  year,  the  Company  deducts  a 
withdrawal  charge  that  equals  the  lesser 
of  $25  or  2%  of  ^e  amount  withdrawn. 
*1110  withdrawal  charge  is  an 
administrative  charge,  not  a  sales 
charge,  and  is  used  to  pay  for 
administrative  expenses  incurred  by  the 
Company  in  connection  with 
withdrawals  after  the  first  in  any 
Contract  year.  No  withdrawal  charge  is 
deducted  when  the  Contract  owner  is 
participating  in  the  systematic 


withdrawal  program  or  is  exercising  a 
settlement  option. 

11.  The  Contracts  do  not  provide  for 
a  fiont-end  sales  charge.  Instead,  a  full 
or  partial  withdrawal  of  a  Contract  prior 
to  the  annuity  date  is  subject  to  a 
contingent  deferred  sales  charge 
(“CDCS”).  The  CDSC  is  a  declining 
charge  which  is  graded  down  1%  per 
year  from  8%  to  0%  over  eight  years. 

12.  The  Company  assiunes  mortality 
and  expense  risks  under  the  Contracts. 
The  mortality  risks  arise  fix)m  the 
contractual  obligation  to  make  annuity 
payments  for  the  life  of  the  Annuitant, 
and  to  waive  the  CDSC  in  the  event  of 
the  death  of  the  Contract  owner.  The 
expense  risk  assumed  by  the  Company 
is  that  the  actual  expenses  involved  in 
administering  the  Contracts  may  exceed 
the  amount  recovered  from  the  annual 
administration  maintenance  charge  and 
the  asset-related  administration  charge. 
To  compensate  it  for  assuming  these 
risks,  the  Company  deducts  a  mortality 
and  expense  risk  charge  on  each 
valuation  date,  at  an  annual  rate  of 
1.25%  of  the  average  daily  net  asset 
value  of  the  Separate  Account. 
Approximately  0.90%  of  the  1.25% 
charge  represents  mortality  risks  and 
0.35%  represents  expense  risks. 

13.  Applicants  state  that  if  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  the  actual  costs,  the 
loss  will  be  borne  by  the  Company. 
Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  be  a  profit  to  the  Company.  'The 
mortality  and  expense  risk  charge  is 
guaranteed  by  the  Company  not  to 
increase. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  exemption 
from  Se^ons  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  from 
the  Separate  Account  of  a  mortality  and 
expense  risk  charge  under  the  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  Act.  as  herein  pertinent,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  fix)m  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  the  sales  load) 
are  deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bool^eeping  and  other 
administrative  services. 

3.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
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comp>ensation  for  its  assumption  of 
mortality  and  expense  risks,  and 
represent  that  the  charge  is  within  the 
range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
Applicants  state  that  these  x 
representations  are  based  upon  an 
analysis  of  the  mortality  risks,  taking 
into  consideration  such  factors  as:  the 
guaranteed  annuity  purchase  rates;  the 
expense  risks,  taking  into  account  the 
existence  of  charges  against  Separate 
Account  assets  for  other  than  mortality 
and  exptense  risks;  the  estimated  costs, 
now  and  in  the  future,  for  certain 
product  features;  and  industry  practice 
with  respect  to  comparable  variable 
annuity  contracts.  The  Company  will 
maintain  at  its  principal  oRlce,  and 
make  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  and  the  methodology 
and  results  of  this  analysis. 

4.  Applicants  acknowledge  that  the 
CDSC  may  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Contracts,  and  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  the  CDSC  In  such 
circumstances  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  the  Company  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  made  with  respect  the 
Contracts  will  benefit  the  Separate 
Accoxmt  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  the  Company  at  its 
principal  office  and  will  be  available  to 
the  Commission. 

5.  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
underlying  mutual  funds  that 
undertake,  in  the  event  they  adopt  any 
plan  under  Rule  12b-l  under  the  1940 
Act  to  finance  distribution  expenses,  to 
have  such  plan  formulated  and 
approved  by  a  board  of  directors  or 
board  of  trustees,  a  majority  of  the 
members  of  which  are  not  “interested 
persons”  of  such  funds  within  the 
meaning  of  Section  2(aKl9)  of  the  1940 
Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940 


Act.  In  this  regard.  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  94-2646  Filed  2-4-94;  8:45  ami 
BtLUNQ  CODE  8010-01-M 


[Rel.  No.  IC-20042;  812-6510] 

Smith  Barney  Shearson  Appreciation 
Fund  Inc.  et  al.;  Notice  of  Application 

January  28, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Smith  Barney  Shearson 
Appreciation  Fimd  Inc.,  Smith  Beuney 
Shearson  Fundamental  Value  Fund  Inc., 
Smith  Barney  Shearson  Aggressive 
Growth  Fund  Inc.,  Smith  Barney 
Shearson  Telecommunications  Trust 
(Telecommunications  Growth  Fund), 
Smith  Barney  Shearson  Global 
Opportunities  Fund,  Smith  Barney 
Shearson  Precious  Metals  and  Minerals 
Fund  Inc.,  Smith  Barney  Shearson 
Managed  Governments  Fund  Inc.,  Smith 
Barney  Shearson  Managed  Municipals 
Fund  Inc.,  Smith  Barney  Shearson 
Short-Term  World  Income  Fund,  the 
Advisors  Fimd  L.P.,  Smith  Barney 
Shearson  Arizona  Mimicipals  Fund  Inc., 
Smith  Barney  Shearson  California 
Municipals  Fund  Inc.,  Smith  Barney 
Shearson  Florida  Municipals  Fund, 
Smith  Barney  Shearson  Massachusetts 
Municipals  Fund,  Smith  Barney 
Shearson  New  Jersey  Mimicipals  Fund 
Inc.,  Smith  Barney  Shearson  New  York 
Municipals  Fund  Inc.,  Smith  Barney 
Shearson  Worldwide  Prime  Assets 
Fund.  Smith  Barney  Shearson  Income 
Trust,  Smith  Barney  Shearson 
Adjustable  Rate  Government  Income 
Fund.  Smith  Barney  Shearson 
Investment  Funds  Inc.,  Smith  Barney 
Shearson  Income  Funds,  Smith  Barney 
Shearson  Equity  Funds,  Smith  Barney 
Shearson  Daily  Dividend  Inc.  Smith 
Barney  Shearson  Government  and 
Agencies  Inc.,  Smith  Barney  Shearson 
Daily  Tax-Free  EHvidend  Inc.,  Smith 
Barney  Shearson  New  Yoric  Municipal 
Money  Market  Fund.  Smith  Barney 
Shearson  California  Municipal  Money 
Market  Fund  (collectively,  ^e 
“Shearson  Funds”);  Smith  Barney 


Shearson  Equity  Funds,  Inc.,  Smith 
Barney  Shearson  Funds,  Inc.,  Smith 
Barney  Shearson  Money  Funds,  Inc., 
Smith  Barney  Shearson  Muni  Funds, 
Smith  Barney  Shearson  Tax  Free  Money 
Fund.  Inc.,  Smith  Barney  Shearson 
World  Funds,  Inc.  (collectively,  the 
“Smith  Barney  Funds”);  Lehman 
Brothers  Institutional  Funds  Group 
Trust,  Lehman  Brothers  Funds  Inc. 
(collectively,  the  “Lehman  Funds,”  the 
Shearson  Funds,  Smith  Barney  Funds, 
and  Lehman  Funds  are  collectively  the 
“Funds”);  Lehman  Brothers  Inc. 

(“Lehman  Brothers”),  Lehman  Brothers 
Global  Asset  Management  Limited, 
Panagora  Asset  Management  Limited, 

The  Boston  Company  Advisors,  Inc., 
Salomon  Brothers  Asset  Management 
Inc.,  and  BlackRock  Financial 
Management  L.P.  (collectively,  the 
“Advisers”);  and  Lehman  Brothers 
Global  Asset  Management  Inc. 
(“LBGAMI”),  Smith  Barney  Shearson 
Inc.  (“Smith  Barney”),  Smith  Barney 
Shearson  Advisers,  Inc.  (“SBA”),  Smith 
Barney  Shearson  Strategy  Advisers,  Inc. 
(“Strategy  Advisers”),  and  Mutual 
Management  Corp.  ("MMC”) 

(collectively,  the  “Smith  Barney 
Advisers”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35).  18(f).  18(g). 
18(i),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder, 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  amend  previous 
orders  (the  “Prior  Orders”)  that 
permitted  the  Shearson  Funds  to  (a) 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  (b)  assess  and. 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
(“CDSC”)  on  redemptions  of  shares.  The 
present  order  is  necessary  because  of  the 
sale  of  the  assets  of  Shearson  to 
Primerica  Corporation  and  Primerica’s 
subsidiary.  Smith  Barney. 

FILING  DATE:  The  application  was  filed 
on  July  29. 1993  and  amended  on 
December  9, 1993.  Applicants  have 
agreed  to  file  an  addition  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
February  22, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
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for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  the  Shearson  Funds,  Two 
World  Trade  Center,  New  York,  New 
York  10048;  the  Smith  Barney  Fimds 
and  the  Smith  Barney  Advisers  (except 
LBGAMI),  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105; 
the  Lehman  Funds  and  LBGAMI, 
American  Express  Tower,  World 
Financial  Center,  New  York,  New  York 
10285;  Lehman  Brothers,  3  World 
Financial  Center,  New  York,  New  York 
10285;  Lehman  Brothers  Global  Asset 
Management  Limited,  American  Two 
Broadgate,  London  EC2M  2PA,  England; 
Pangora  Asset  Management  Limited,  3 
Finsbury  Avenue,  London  EC2M  2PA, 
England;  Boston  Company  Advisers, 

One  Boston  Place,  Boston, 

Massachusetts  01208;  Salomon  Brothers 
Asset  Management  Inc.,  Seven  World 
Trade  Center,  New  York,  New  York 
10048;  and  BlackRock  Financial 
Management  L.P.,  345  Park  Avenue, 

New  York,  New  York  10154. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company. 
Several  of  the  Funds  consist  of  multiple 
investment  portfolios  or  series,  each  of 
which  has  separate  investment 
objectives  and  policies. 

2.  On  March  12, 1993,  Shearson 
Lehman  Brothers  (“Shearson”)  entered 
into  an  asset  purchase  agreement  with 
Primerica  Corporation  and  Primerica’s 
indirect  wholly-owned  subsidiary  Smith 
Barney.  The  agreement  provided  for  the 
sale  to  Smith  Barney  and  its  designated 
affiliates  of  substantially  all  the  assets  of 
Shearson  and  the  SLB  Asset 
Management  Divisions  of  Shearson  (the 
“Transaction”).  Upon  the  closing  of  the 
Transaction  on  July  31, 1993,  Smith 
Barney  became  the  sponsor  and 
distriWor  or  underwriter  of  the 
Shearson  Funds,  which  were  formerly 


sponsored  and  distributed  or 
underwritten  by  Shearson.  Shearson’s 
corporate  successor.  Lehman  Brothers, 
continues  to  serve  as  the  distributor  of 
the  Lehman  Fimds.  (Smith  Barney, 
Shearson,  and'Lehman  Brothers  are 
referred  to  as  the  “Distributors.”) 

3.  The  investment  advisory  services 
that  had  formerly  been  provided  to  the 
Shearson  Funds  by  Shearson  or  its 
subsidiaries  is  now  provided  by  Smith 
Barney  or  one  of  its  investment  advisory 
affiliates.  Prior  to  the  Transaction, 
Shearson  served  as  investment  adviser 
to  the  Shearson  Funds  through  Shearson 
Asset  Management  and  Shearson 
Lehman  Advisors,  which  were 
investment  advisory  groups  of  the  Asset 
Management  Group  of  Shearson. 
Shearson  Lehman  Investment  Strategy 
Advisors  Inc.  was  a  wholly-owned 
subsidiary  of  Shearson.  Upon  the 
closing  of  the  Transaction,  Shearson 
Asset  Management  became  a  separate 
division  of  SBA  called  the  Smith  Barney 
Shearson  Asset  Management  Division, 
and  Shearson  Lehman  Investment 
Strategy  Advisors  Inc.  became  the 
Strategy  Advisers,  a  wholly-owned 
subsidiary  of  SBA.  Also,  upon  the 
closing  of  the  Transaction,  Shearson 
Lehman  Advisors  became  a  separate 
division  of  MMC  called  the  Greenwich 
Street  Advisors  Division.  SBA  and  MMC 
are  subsidiaries  of  Smith  Barney. 

4.  The  Prior  Orders  permitted  the 
Shearson  Funds  to  issue  multiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities  and 
assess  and,  under  certain  circumstances, 
waive  a  CDSC  on  redemptions  of 
shares.i  At  the  request  of  Shearson  and 
Smith  Barney,  the  Commission’s 
Division  of  Investment  Management 
informed  Shearson  and  Smith  Barney 
that  the  Division  would  not  recommend 
that  the  Commission  take  any 
enforcement  action  against  them  if  the 
Shearson  Funds  operate  under  the  terms 
of  the  Prior  Orders  until  the  earlier  of  (a) 
the  date  the  Prior  Orders  are  renewed  by 
the  Commission  pursuant  to  a  renewal 
order  specifying  Smith  Barney  and  its 
subsidiaries  or  affiliates  as  applicants  or 
(b)  June  8, 1994.2  Accordingly, 
applicants  request  an  order  that  would 
continue  and  renew  the  exemption 
granted  to  the  Shearson  Funds  and  grant 


<  Investment  Company  Act  Release  Nos.  1B56S 
(Feb.  24. 1992)  (notice)  and  18832  (July  7. 1992) 
(order);  Investment  Company  Act  Release  Nos. 
18770  (June  11. 1992)  (notice)  and  16632  (July  7. 
1992)  (order);  and  Investment  Company  Act  Release 
Nos.  19176  (Dec.  22, 1992)  (notice)  and  19216  (Jan. 

19. 1993)  (order). 

z  Shearson  Lehman  Brothers  Inc.  (Pub.  avail.  June 

6. 1993) . 


the  same  exemptions  to  the  other 
applicants. 

5.  Applicants  request  that  relief  be 
extended  to  any  other  investment 
company,  or  portfolio  thereof,  that  is 
principally  underwritten  by  Smith 
Barney  or  Lehman  Brothers  that  (a)  is  or 
becomes  part  of  the  same  “group  of 
investment  companies.”  and  (b)  offers 
shares  that  are  identical  in  all  material 
respects  to  the  shares  described  in  the 
application.  (Such  funds  are  also  the 
“Funds.”) 

A.  The  Variable  Pricing  System 

1.  Pursuant  to  the  Prior  Orders, 
applicants  (other  than  the  Smith  Barney 
Fund,  Smith  Barney,  Smith  Barney 
Advisers,  and  LBGAMI)  implemented 
multiple  distribution  arrangements  (the 
“Variable  Pricing  System”)  and 
amended  arrangements  (the  “Amended 
Variable  Pricing  System”).  Under  the 
Amended  Variable  Pricing  System,  each 
of  the  Shearson  Funds  could  (a)  Sell 
shares  with  a  front-end  sales  load  and 
a  plan  of  distribution  adopted  pursuant 
to  rule  12b-l  under  the  Act  (“Rule  12b- 
1  Plan”)  (“Class  A  shares”),  (b)  sell 
shares  subject  to  a  CDSC  and  a  Rule 
12b-l  Plan  (“Class  B  shares”),  (c)  sell 
shares  without  either  a  sales  charge  or 
a  distribution  or  service  fee  for  purchase 
by  investors  specified  below  (“Class  C 
shares”),  (d)  sell  shares  without  a  front- 
end  load  or  CDSC  but  subject  to  a  Rule 
12b-l  Plan  (“Class  D  shares”),  and  (e) 
establish  one  or  more  additional  classes 
to  be  sold  with  different  specified  sales 
load  and  service  and  distribution  fee 
structures  (“Additional  Classes”).  In 
addition,  the  Prior  Orders  permitted  the 
various  classes  to  bear  specified 
expenses  (“Class  Expenses”)  that  are 
directly  attributable  only  to  a  specific 
class. 

2.  Class  C  shares  may  be  purchased  by 
(a)  Employee  benefit  and  retirement 
plans  of  a  Fund’s  distributor  and  its 
subsidiaries  or  affiliates,  (b)  certain  unit 
investment  trusts  (“UTTs”)  sponsored  by 
a  Fund's  distributor  and  its  subsidiaries 
and  affiliates, 3  and  (c)  if  authorized  by 
a  Fund’s  board  (i)  employees  of  a  Fund’s 
distributor  and  its  subsidiaries  and 
afiiliates  and  (ii)  directors,  general 
partners,  or  trustees  of  any  investment 
company  for  which  the  distributor,  its 
subsidiaries  and/or  affiliates  serve  as 
distributor  and.  in  each  (i)  and  (ii),  their 
spouses  and  minor  children. 


3  This  category  is  restricted  to  UITs  that  could  be 
created  only  upon  receipt  of  a  second  order  of 
exemption  pursuant  to  section  6(c)  of  the  Act.  The 
UTTs  would  invest  their  assets  in  fixed  pools  of 
securities,  which  would  include  both  Class  C  shares 
of  a  Fund  or  portfolio  and  other  securities  such  as 
zero-coupon  government  securities. 
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3.  Applicants  may  offer  an  Additional 
Class  subject  to  a  non-rule  12b-l 
administrative  support  services  plan 
between  a  Fund  or  the  Fund’s 
distributor  and  an  organization  in  which 
the  organization  agrees  to  provide 
services  to  their  clients  who  may 
beneficially  own  shares  of  the  Fund 
(such  agreements  are  “Plan 
Agreements”).  The  provision  of  services 
under  the  Plan  Agreements  would 
augment  or  replace  (and  not  be 
duplicative  of)  the  services  provided  by 
a  Fund’s  investment  adviser,  transfer 
agent,  and  administrator. 

4.  Under  the  Amended  Variable 
Pricing  System,  all  expenses  incurred  by 
a  Shearson  Fund  are  allocated  among 
the  various  classes  of  shares  based  on 
the  net  assets  of  the  Shearson  Fund 
attributable  to  each  class,  except  that 
each  class’  net  asset  value  and  expenses 
reflect  the  expenses  associated  with  that 
class’s  Rule  12b-l  Plan  or  Plan 
Agreement  (if  any),  including  any  costs  ' 
associated  with  obtaining  shareholder 
approval  of  the  Rule  12b^l  Plan  and  any 
Class  Expenses.  Expenses  of  a  Shearson 
Fund  allocated  to  a  particular  class  are 
borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class. 
Applicants  request  an  exemption  to 
permit  the  Funds  to  allocate  expenses 
among  the  classes  subject  to  the  terms 
and  conditions  of  the  order  permitting 
the  Amended  Variable  Pricing  System. 

B.  The  CDSC 

1.  The  Prior  Orders  permit  the 
imposition  of  a  CDSC  in  connection 
with  the  redemption  of  Class  B  shares 
of  the  Shearson  Funds  and  on  certain 
redemptions  of  Class  A  shares  sold 
pursuant  to  a  complete  waiver  of  the 
front-end  sales  load  applicable  to  large 
purchases,  if  the  shares  are  redeemed 
within  one  year  of  the  date  of  purchase. 
Applicants  request  a  renewal  and 
continuation  of  the  Prior  Orders  to 
permit  the  Funds  to  impose  a  CDSC. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  18(0(1).  18(g),  and  18(i)  of  the 
Act  to  permit  the  Funds  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities.  The  proposed  arrangement 
does  not  involve  borrowings,  and  does 
not  affect  the  Funds’  existing  assets  or 
reserves.  The  proposed  arrangement 
will  not  increase  the  speculative 
character  of  the  shares  of  a  Fund,  since 
all  such  shares  will  participate  in  all  of 
the  Fund’s  appreciation,  income,  and 
expenses  in  the  manner  described 
above. 


2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
submit  that  the  reasons  set  forth  in  the 
Prior  Orders  with  respect  to  the  CDSC 
similarly  apply  with  the  present  request. 

Applicants’  Conditions 
A.  The  Variable  Pricing  System 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  designation  of 
each  class  of  shares  of  a  Fund;  (b) 
expenses  assessed  to  a  class  as  a  result 
of  a  Rule  12b-l  Plan  or  non-rule  12b- 
1  plan  agreement  providing  for  a  service 
and/or  distribution  fee  and  any  other 
costs  relating  to  obtaining  shareholder 
approval  of  the  Rule  12b-l  Plan  for  that 
class  or  an  amendment  to  its  Rule  12b- 
1  Plan;  (c)  different  Class  Expenses  for 
each  class  of  shares  which  are  limited 
to:  (i)  Transfer  agency  fees  as  identihed 
by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  (ii) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
Commission  registration  fees  incurred 
by  a  class  of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  fees  of  members 
of  the  governing  boards  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  (d)  except  as  described  in 
condition  6  below,  voting  rights  on 
matters  exclusively  affecting  one  class 
of  shares  (e.g.,  the  adoption, 
amendment,  or  termination  of  a  Rule 
12b-l  Plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  (e) 
the  different  exchange  privileges  of  the 
various  classes  of  shares;  and  (f)  the  fact 
that  certain  classes  will  have  a 
conversion  feature.  Any  additional 
incremental  expenses  not  specifically 
identified  above  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  until  approved 
by  the  Commission. 

2.  Any  Plan  Agreement  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 


12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that  the 
holders  of  shares  issued  pursuant  to  a 
Plan  Agreement  will  not  receive  the 
votiM  rights  specified  in  rule  12b-l. 

3.  The  members  of  the  governing 
boards  of  each  Fund,  including  a 
majority  of  the  independent  board 
members,  shall  have  approved  the 
Amended  Variable  Pricing  System  prior 
to  the  implementation  of  the  Amended 
Variable  Pricing  System  by  that 
particular  Fund.  The  minutes  of  the 
meetings  of  the  members  of  the 
governing  boards  of  each  of  the  Funds 
regarding  the  deliberations  of  their 
members  with  respect  to  the  approvals 
necessary  to  implement  the  Amended 
Variable  Pricing  System  will  reflect  in 
detail  the  reasons  for  determining  that 
the  Amended  Variable  Pricing  System  is 
in  the  best  interests  of  both  the  Funds 
and  their  respective  shareholders. 

4.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  governing  board  of  the  affected 
Fund,  including  a  majority  of  the 
independent  board  members.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
Expenses  shall  provide  to  the  governing 
board,  and  the  governing  board  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purpose  for  which  the  expenditures 
were  made. 

5.  On  an  ongoing  basis,  the  members 
of  the  governing  boards  of  the  Funds, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  members  of  the 
governing  boards  of  each  Fund, 
including  a  majority  of  the  independent 
board  members,  shall  take  such  action 
as  is  reasonably  necessary  to  eliminate 
any  conflicts  that  may  develop.  The 
Advisers,  Smith  Barney  Advisers, 
LBGAMI,  and  the  Distributors  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  members  of 
the  governing  boards.  If  a  conflict  arises, 
the  Advisers,  Smith  Barney  Advisers, 
LBGAMI,  and  the  Distributors  at  its  own 
costs  will  remedy  the  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

6.  If  a  Fund  implements  any 
amendment  to  its  Rule  12b-l  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
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that  would  increase  materially  the 
amount  that  may  be  borne  by  the  class 
of  shares  (“Targk  Class")  into  whidi  the 
class  of  shares  with  a  conversion  feature 
(“Purchase  Class”)  will  convert  under 
the  plan,  existing  Purchase  Class  shares 
will  stop  converting  into  Target  Class 
shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  Tbe 
members  of  the  governing  board  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  (“New  Target 
Class"),  identical  in  all  material  respects 
to  Target  Class  shares  as  they  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  Target  Class  shares.  If  deemed 
advisable  by  the  members  of  the 
governing  l^ard  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  (“New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  New  Purchase  Class  will 
convert  into  New  Target  Qass  shares. 
New  Target  Class  or  New  Purchase  Class 
shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
members  of  the  governing  board 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  5  above,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Class  or 
New  Purchase  Class  shares  shall  be 
borne  solely  by  the  Advisers  and  Smith 
Barney  Advisors  and  the  Distributors. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  eiftective  registration  statement. 

7.  The  members  of  the  governing 
boards  of  the  Funds  will  receive 
quarterly  and  annual  statements  of 
distribution  and  shareholder  servicing 
revenues  and  expenditures  for  each 
respective  class  of  shares  (“Statements") 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  Statements,  only 
exi>enditures  properly  attributable  to  the 
sale  or  servicing  of  one  class  of  shares 
will  be  used  to  support  the  rule  12b-l 
or  servicing  fee  chaiged  to  shareholders 
of  that  class  of  shares.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 


specific  class  of  shares  will  not  be 
presented  to  the  members  of  the 
governing  boards  to  support  any  fee 
charged  to  shareholders  of  that  class  of 
shares.  The  Statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  board 
members  in  the  exercise  of  their 
fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  and  on  the  same  day  and 
will  be  in  the  same  amount,  except  that 
fee  payments  made  under  the  Rule  12b- 
1  Plans  or  non-rule  12b-l  shareholder 
services  plans  relating  to  a  particular 
class  will  be  borne  exclusively  by  each 
respective  class  and  except  that  any 
Class  Expenses  will  be  borne  by  the 
applicable  class  of  shares. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  various  classes  has 
been  reviewed  by  an  expert  (the 
“Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  Commission, 
stating  that  the  methodology  and 
procedures  are  adequate  to  ensure  that 
the  calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Indep)endent 
Examiner,  or  an  appropriate  substitute 
Indep>endent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  this  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  rep)orts  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Indep>endent  Examiner 
with  resp>ect  to  these  reports,  following 
a  request  by  the  Fimds  that  the  Funds 
agree  to  m^e,  will  be  available  for 
inspection  by  the  Commission’s  staff 
upon  the  written  request  for  these  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
“special  piupose”  report  on  the  “design 
of  a  system,"  and  the  ongoing  reports 
will  be  “rejmrts  on  policies  and 


procedures  placed  in  operation  and  tests 
of  pperating  effectiveness"  as  defined 
and  describe  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends/distributions 
among  the  several  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
the  several  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  (9) 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  Applicants 
agree  to  take  immediate  corrective 
measures  if  the  Independent  Examiner 
or  appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

11.  Tne  prospectuses  of  the  Funds 
will  include  a  statement  to  the  effect 
that  a  financial  consultant  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  of  the 
Funds  may  receive  different  levels  of 
compensation  for  selling  one  particular 
class  of  shares  over  another  in  a  Fund. 

12.  The  Distributors  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards.  Applicants’ 
compliance  standards  will  require  all 
investors  eligible  to  purchase  Class  C 
shares  of  a  Fimd  offering  such  shares  to 
invest  in  Class  C.  rather  than  in  shares 
of  any  other  class  of  the  Fund. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
members  of  the  governing  boards  of  the 
Funds  with  respect  to  the  Amended 
Variable  Pricing  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  members  of  the  governing  boards  as 
part  of  the  materials  setting  forth  the 
duties  and  responsibilities  of  the 
members  of  the  governing  boards. 

14.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  other  than  Dass  C 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Class  C  shares 
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will  be  offered  solely  pursuant  to  a 
separate  prospectus.  The  prospectus  for 
Class  C  snares  will  disclose  the 
existence  of  the  Fund’s  other  classes, 
and  the  prospectus  for  the  Fluid's  other 
classes  will  disclose  the  existence  of 
Class  C  shares  and  will  identify  the 
persons  eUgible  to  purchase  shares  of 
such  class.  Each  Fund  will  disclose  the 
respective  expense  and  performance 
data  applicahle  to  all  classes  of  shares 
in  each  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund’s  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares, 
except  Class  C  Advertising  materials 
reflecting  the  expenses  or  performance 
data  for  Class  C  will  be  available  only 
to  those  persons  eligible  to  purchase 
Class  C  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds’  net  asset  values  and  public 
offering  prices  will  present  each  class  of 
shares,  except  Class  C  shares, 
separately. 

15.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  Rule  12b-l  Plans  or  non¬ 
rule  12b-l  shareholder  services  plans  in 
reliance  on  the  exemptive  order. 

16.  Purchase  Class  shares  will  convert 
to  Target  Class  shares  on  the  basis  of  the 
relative  net  asset  value  of  the  two 
classes  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  ^e 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to 
conversion. 

B.  The  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as  the 
rule  is  currently  proposed  and  as  it  may 
be  reproposed,  adopted  or  amended. 


For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-2645  Filed  2-4-94;  8:45  am) 
BILUNO  COOC  80t<M>1-M 


DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Public  Notice  1944] 

Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarred  pursuant  to  §  127.7(c)  of  the 
International  Traffic  in  Arms 
Regulations  (FTAR)  (22  CFR  parts  120- 
130). 

EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  G.  Bryant  Jr.,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6650). 

SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  Arms  Export  Control 
Act  (AECA),  22  U.S.C  2778,  prohibits 
export  licenses  to  be  issued  to  a  person, 
or  any  party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statutes,  including  the  AECA. 
The  term  “person,”  as  defined  in 
§  120.14  of  the  International  Traffic  in 
Arms  Regulations  (ITAR),  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR, 
specifically  §  126.7(e),  defines  the  term 
“party  to  the  export”  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant;  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
limited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C.  2778(g)(4). 

The  ITAR,  §  127.7,  authorizes  the 
Assistant  Secretary  of  State  for  Political- 
Military  Affairs  to  prohibit  certain 
persons  convicted  of  violating,  or 
conspiring  to  violate,  the  AECA,  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services.  Such  a 


prohibition  is  referred  to  as  a  “statutory 
debarment,”  which  may  be  imposed  on 
the  basis  of  judicial  proceedings  that 
resulted  in  a  conviction  for  violating,  or 
of  conspiring  to  violate,  the  AECA.  See 
22  CFR  127,7(c).  The  period  for 
debarment  will  normally  be  three  years 
from  the  date  of  the  most  recent 
conviction.  At  the  end  of  the  debarment 
period,  licensing  privileges  may  be 
reinstated  at  the  request  of  the  debarred 
person  following  the  necessary 
interagency  consultations,  after  a 
thorough  review  of  the  circumstances 
surrounding  the  conviction,  and  a 
finding  that  appropriate  steps  have  been 
taken  to  mitigate  any  law  enforcement 
concerns,  as  required  by  the  AECA,  22 
U.S.C.  2778(c)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR,  22  CFR  part  128,  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  applications  for  licenses  or 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
Afrairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision.  22  CFR  §  127.7(d). 

Department  of  State  policy  permits 
debarred  persons  to  apply  for  an 
exception  one  year  after  the  date  of  the 
most  recent  debarment,  in  accordance 
with  the  AECA,  22  U.S.C.  2778(g)(4)(A), 
and  the  ITAR,  §  127.7.  This  request  is 
made  to  the  Director  of  the  Office  of 
Defense  Trade  Controls.  Any  decision  to 
grant  an  exception  can  be  made  only 
after  the  statutory  requirements  under 
section  38(g)(4)  of  the  AECA  have  been 
satisfied.  If  the  exception  is  granted,  the 
debarment  will  be  suspended. 

Pursuant  to  the  AECA,  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR,  22  CFR 
127.7,  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  four  persons  who  have  been 
convicted  of  conspiring  to  violate  and 
violating  the  AECA. 

These  persons  were  previously 
debarred  as  a  result  of  their  convictions 
in  U.S.  V.  Japan  Aviation  Electronics 
Industry  Ltd,  et  al.,  U.S.  District  Court, 
District  of  Columbia.  Criminal  No.  91- 
516  (58  FR  50382-50383,  September  27, 
1993).  Due  to  their  convictions  in  U.S. 
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V.  Aero  Systems,  Inc.,  et  al,  U.S.  District 
Court,  District  of  Columbia,  Criminal 
No.  92-267,  these  same  four  persons 
have  again  been  debarred  for  a  three- 
year  period  following  the  date  of  their 
convictions,  and  have  been  so  notified 
by  a  letter  from  the  Office  of  Defense 
Trade  Controls.  Pursuant  to  ITAR, 

§  127.7(c),  the  names  of  these  persons, 
their  offense,  date  of  conviction(s)  and 
court  of  conviction(s)  are  hereby  being 
published  in  the  Federal  Register. 
Anyone  who  requires  additional 
information  to  determine  whether  a 
person  has  been  debarred  should 
contact  the  Office  of  Defense  Trade 
Controls. 

This  notice  involves  a  foreign  afiairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercising  of  this  foreign 
afiairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
most  recent  conviction  for  conspiring  to 
violate  and  violating  the  AECA  (name/ 
business  address/offense/conviction 
date/court  citation): 

1.  Aero  Systems,  Inc.,  5415  West  36th 
Street,  P.O.  Box  52-2221,  Miami, 
Florida  33152-2221, 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778) 
and  22  U.S.C.  2778,  July  5, 1993, 
United  States  v.  Aero  Systems,  Inc.,  et 
al.,  U.S.  District  Court,  District  of 
Columbia,  Criminal  Docket  No.  92- 
267-1 

2.  Aero  Systems,  Aviation  Corporation, 
5415  West  36th  Street,  P.O,  Box  52- 
2221,  Miami,  Florida  33152-2221, 18 
U.S.C.  371  (conspiracy  to  violate  22 
U.S.C.  2778)  and  22  U.S.C.  2778,  July 
5, 1993,  United  States  v.  Aero 

.  Systems,  Inc.,  et  al.,  U.S.  District 
Court,  District  of  Columbia,  Criminal 
Docket  No.  92-267-2 

3.  Hierax  Company  Ltd.,  Price 
Waterhouse,  22nd  Floor,  Prince’s 
Building,  Hong  Kong,  18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778) 
and  22  U.S.C.  2778,  July  5, 1993, 
United  States  v.  Aero  Systems,  Inc.,  et 
al.,  U.S.  District  Court,  District  of 
Columbia,  Criminal  Docket  No.  92- 
267-3 

4.  Aero  Systems  Pte.  Ltd.,  37  Jalan 
Pemimpin,  Malaysia  2057, 18  U.S.C. 
371  (conspiracy  to  violate  22  U.S.C. 
2778)  and  22  U.S.C.  2778,  July  5, 

1993,  United  States  v.  Aero  Systems, 
Inc.,  et  dl.,  U.S.  District  Court,  District 
of  Columbia,  Criminal  Docket  No.  92- 
267-4 


Dated;  January  26, 1994. 

William  B.  Robinson, 

Director,  Office  of  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs, 
Department  of  State. 

IFR  Doc.  94-2630  Filed  2-4-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-e4-6] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  provisions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  28, 1994. 
ADDRESSES:  Send  conunents  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5C, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  January  31, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  27547 
Petitioner:  Hughes  Aeronautical 
Operations 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hughes  to 
operate  aircraft  with  an  experimental 
certificate  over  densely  populated 
areas  or  in  a  congested  airway. 

Dispositions  of  Petitions 

Docket  No.:  007SW 
Petitioner:  Airlink,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
27.1 

Description  of  Relief  Sought/ 
Disposition:  To  permit  normal 
operations  of  an  Agusta  Model 
A109K2  helicopter,  Ser.  No.  10017,  at 
gross  weights  exceeding  6,000  poimds 
up  to  a  maximum  gross  weight  of 
6,284  pounds.  Denial,  January  12, 
1994,  Exemption  No.  5831 
Docket  No.:  25940 

Petitioner:  Mr.  Charles  N.  Saulisberry 
Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5149  to  continue  to  allow  the 
petitioner,  as  pilot  and  owner  of  Air 
Transportation,  to  remove  and 
reinstall  aircraft  cabin  seats  in  the 
company’s  Cessna  182-C  aircraft. 
Grant,  January  12,  1994,  Exemption 
No.  5149B 
Docket  No.:  26578 
Petitioner:  American  Airlines 
Sections  of  the  FAR  Affected:  14  CFR 
43.3(a).  121.378(a)  and  121.709(b)(3) 
Description  of  Relief  Sought:  To  extend 
Exemption  No.  5420  to  continue  to 
allow  in-flight  replacement  of 
passenger  reading  light  bulbs  by 
qualified  flight  attendants.  Grant, 
January  12, 1994,  Exemption  No. 
5420A 

Docket  No.:  27125 
Petitioner:  Air  Resorts  Airlines 
Sections  of  the  FAR  Affected:  14  CFR 
121.356 

Description  of  Relief  Sought:  To  allow 
Air  Resorts  Airlines  to  operate  four 
Convair  440  (CV-440)  aircraft  without 
an  approved  traffic  alert  and  collision 
avoidance  system  (TCAS  equipment) 
for  a  limited  period  of  120  days  after 
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the  December  30, 1993,  deadline  to 
install  TCAS  equipment.  Denial, 
January  25, 1994,  Exemption  No.  5833 

Docket  No.:  27455 

Petitioner:  Offshore  Logistics,  Inc.,  d/b/ 
a  Air  Logistics 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots 
employed  by  Air  Logistics  to  remove 
and  replace  the  passenger  seats  in  its 
helicopters  operating  under  part  135. 
Grant,  January  12, 1994,  Exemption 
No.  5830 

IFR  Doc.  94-2684  Filed  2-4-94;  8:45  am) 

BILUNO  CODE  4»ia-t3-M 


RTCA,  Inc.,  Special  Committee  180; 
Fourth  Meeting;  Design  Assurance 
Guidance  for  Airborne  Electronic 
Hardware 

Pursuant  to  section  10(a)(2}  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C,  Appendix  I), 
notice  is  hereby  given  for  Special 
Committee  180  meeting  to  be  held 
March  22-24,  starting  at  8:30  a.m.  on 
the  first  day  only,  8  ajn.  subsequent 
days.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW.,  suite  1020, 
Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approve  siimmary 
of  third  meeting  held  December  14-16, 
1993;  (4)  Review  EUROCAE  Materials; 
(5)  Formalize  terms  of  reference;  (6) 
Discuss  and  formalize  administrative 
procedures:  (a)  Issue  papers  (b)  Position 
papers  (c)  Issue/decision/action  logs  (d) 
Approving  text  for  publication  (e) 
Problem  rt  porting;  (7)  Review  SC-180 
schedule;  (8)  Working  group  dialogue; 
(9)  Discuss  table  of  contents;  (10) 
Establish  Working  group  assignments; 
(11)  Breakout  into  working  groups;  (12) 
Working  group  reports;  (13)  Other 
business;  (14)  Establish  agenda  for  next 
meeting;  (15)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington,  DC,  on  january  27, 
1994. 

Joyce  J.  Gillen, 

Designated  Officer. 

IFR  Doc.  94-2687  Filed  2-4-94;  8:45  ami 
BILUNO  CODE  4»t0-t3-M 


Federal  Highway  Administration 

Environmental  Impact  Statement  Kern 
County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent. 

SUMMARY:  FHWA  is  issuing  this  notice 
to  advise  the  public  that  a  Tier  1 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Kem  County,  California.  The 
Tier  1  EIS  is  intended  to  satisfy 
requirements  for  environmental 
evaluation  of  route  location  and  right-of- 
way  acquisition  for  corridor  protection. 
Prior  to  facility  construction.  Tier  2 
project-specific  environmental 
document(s)  will  be  prepared. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  E.  Brown,  Chief,  District 
Operations — C,  California  Division  (HC- 
CA),  980  9th  Street,  suite  400, 
Sacramento,  California  95814-2724, 
916/551-1307. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans),  will  prepare  a  Tier  1 
Environmental  Impact  Statement  (EIS) 
to  identify  a  route  and  protect  a  corridor 
for  Route  58  between  Interstate  5  and 
State  Route  99,  a  distance  of  32.2 
kilometers  (20  miles),  in  Kem  County 
and  the  City  of  Bakersfield.  Existing 
Route  58  within  the  project  limits  is  a 
two-lane  conventional  highway  from  I- 
5  to  Allen  Road,  a  four-lane 
conventional  highway  from  Allen  Road 
to  SR  99,  and  a  four-lane  freeway  east 
of  SR  99.  Existing  development  along 
the  present  roadway  alignment 
constrains  opportunities  to  upgrade  to 
freeway  standards  and  to  accommodate 
additional  travel  modes.  The  existing 
facility  operates  at  Level  of  Service 
(LOS)  C  to  E,  and  is  expected  to  decline 
to  LOS  D  to  F  by  year  2010.  Additional 
capacity  is  needed  to  meet  future  travel 
demand  in  the  transportation  corridor. 

Alternatives  under  consideration  are: 
(1)  The  “No-Project”  alternative;  (2)  a 
Transportation  Systems  Management 
alternative  providing  low  cost, 
incremental  improvements;  (3)  a  Mass 
Transit  Alternative  providing 
commuter/light  rail  and  or  bus  transit; 
(4)  the  Seventh  Standard  alternative,  a 
32.2  kilometer  (20  mile)  corridor 


parallel  to  Seventh  Standard  Road;  (5) 
the  Rosedale  Highway  alternative,  a  29 
Idlometer  (18  mile)  corridor  primarily 
parallel  to  and  approximately  0.4 
kilometer  (one-fourth  mile)  from 
Rosedale  Highway;  and  (6)  the  Kem 
River  alternative,  a  24.1  kilometer  (15 
mile)  corridor  north  of  the  Kem  River 
and  Stockdale  Highway.  The  roadway 
alternative  used  for  route  planning 
purposes  and  right-of-way  corridor 
definition  consists  of  an  eight-lane 
freeway  with  an  18.3  meter  (60-foot) 
median  and  3.1  meter  (10-foot) 
shoulder.  This  corridor  width  would 
also  accommodate  a  six-lane  freeway 
with  capacity  for  a  transit  or  High 
Occupancy  Vehicle  (HOV)  facility. 
Access  control  and  interchanges  with 
existing  highways  and  local  streets  are 
include  in  determining  the  corridor 
examined. 

Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
the  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  or  are 
known  to  have  interest  in  this  proposal. 
Public  scoping  and  community 
participation  meetings  were  held 
November  17, 1992  and  August  12, 1993 
at  Fruitvale  Junior  High  School,  2114 
Calloway  Drive,  Bakersfield.  An  agency 
scoping  meeting  is  scheduled  at  the 
Kem  County  Public  Services  Building, 
2700  "M”  Street  in  Bakersfield  at  1  p.m. 
February  24, 1994.  The  Public 
Participation  Program  for  this  study 
includes  additional  community 
information  meetings  and  a  Public 
Hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.  If 
you  have  any  information  regarding 
cultural  resources,  endangered  species 
or  other  sensitive  issues  which  could  be 
affected  by  this  project,  please  notify 
this  office.  Also,  please  indicate  if  you 
would  like  to  be  notified  at  the 
completion  of  the  above  technical 
studies. 

Comments  or  questions  concerning 
this  proposed  action  and  the 
Environmental  Impact  Statement  (EIS) 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on;  January  26, 1994. 

Leonard  E.  Brown, 

Chief,  District  Operations — C;  Sacramento, 
California. 

IFR  Doc.  94-2631  Filed  2-4-94;  8:45  am) 
BILLING  CODE  4910-22-M 


UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Panel  on  radio  Marti  and  TV 
Marti 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  For  the  Federal  Register. 


The  Advisory  Panel  on  Radio  Marti 
and  TV  Marti  will  conduct  a  meeting  on 
February  18, 1994,  from  9:30  a.m.  to  5 
p.m.,  in  Room  840,  301  4th  Street  SW., 
Washington,  DC. 

The  Advisory  Panel  was  established 
pursuant  to  Public  Law  103-121  to 
determine  the  effectiveness  and 
feasibility  of  Radio  Marti  and  TV  Marti 
broadcasting.  The  Panel  will  meet  in 
open  session  with  current  U.S. 
government  broadcasters,  members  of 
Congress,  technical  experts,  Cuba 
specialists,  experts  on  international 
broadcasting,  and  other  interested 
parties  to  discuss  the  purposes,  policies 
and  practices  of  U.S.  broadcasting  to 
Cuba. 


In  accordance  with  established  Panel 
guidelines  for  public  participation,  the 
Panel  will  only  be  hearing  testimony 
frum  invited  parties;  however,  any 
written  statements  from  members  of  the 
public  are  welcomed  and  will  be 
considered  by  the  Panel.  Because  of 
federal  building  security  measures, 
anyone  interested  in  attending  this 
meeting  should  call  Tammi  Thompson 
at  (202)  475-2204  for  further 
information. 

Dated:  February  1, 1994. 

Robert  S.  Leiken, 

Executive  Director,  Advisory  Panel  on  Radio 
Marti  and  TV  Marti. 

(FR  Doc.  94-2728  Filed  2-4-94;  8:45  am) 
BILUNO  CODE  e230-01-M 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59.  No.  25 
Monday,  February  7,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L  94409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

February  23, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 

D.C.,  Lower  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Proposed  rules  on  holding  company  risk 
assessment 

— Final  rules  relating  to  reparation 
proceedings 

— Proposal  by  the  Chicago  Mercantile 
Exchange  to  recommence  trading  in  the 
dormant  one-year  U.S.  Treasury  Bill 
futures  contract  and  application  for 
designation  as  a  contract  market  in  options 
on  that  futiue  contract 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  Secretary  of  the 

Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  94-2819  Filed  2-3-94;  11;22  am) 

SaUNQ  CODE  essi-oi-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Wednesday, 
February  23, 1994. 

PLACE:  2033  K  St..  NW..  Washington, 
DC.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc  94-2818  Filed  2-3-94;  11:22  am) 
BHJJNO  CODE  eSSt-Ot-M 


COMMODITY  FUTURES  TRADING 
COMMISSION:  . 

TIME  AND  DATE:  11:30  a.m.  Friday, 
February  11, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C..  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED; 

Enforcement  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  94-2820  Filed  2-3-94;  11:21  ami 
BILLING  CODE  e351-01-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Wednesday,  February  9, 
1994, 10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

PPPA  Protocol 

The  staff  will  brief  the  Commission  on  the 
additional  test  data  relevant  to  certain  public 
comments  received  on  the  previously 
proposed  revisions  to  the  Commission’s 
requirements  for  child-resistant  packaging 
and  on  a  draft  Federal  Register  notice  that 
would  publish  the  new  data  for  public 
comment. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  OfHce  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated;  February  2, 1994. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

(FR  Doc.  94-2885  Filed  2-3-94;  3:36  pm) 
BILUNQ  CODE  «3S6-01-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday,  February  10. 
1994;  10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED*. 

1.  Furnace  Petition  CP  93-1 

The  staff  will  brief  the  Commission  on 
petition  CP  93-1  which  requests  that  the 
Commission  issue  reflations  to  protect 
toddlers  and  infants  irom  bum  injuries  from 
gas-fired  floor  furnaces. 

2.  Qacker  Balls 

The  staff  will  brief  the  Commission  on 
final  amendments  to  the  Commission’s 
regulations  for  clacker  balls,  16  CFR 


1500.18(a)(7).  1500.86(a)(5).  These 
amendments  would  clarify  the  definition  of 
clacker  ball  and  establish  exemption  criteria 
specific  to  small,  light  clacker  balls. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  February  2, 1994. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  94-2886  Filed  2-3-94;  3:34  pm) 
BILLING  CODE  6356-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  '  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  U.S.C.  552b; 

DATE  AND  TIME  :  February  9, 1994,  2:00 
p.m. 

PLACE:  825  North  (^pitol  Street  N.E., 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — ^Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Clommission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  (Center. 

Consent  Agenda — Hydro  994th  Meeting — 
February  9, 1994,  Regular  Meeting  (2K)0 
p.m.) 

CAH-1. 

Project  No.  485-032,  Georgia  Power 
Company 
CAH-2. 

Project  No.  2299-031,  Turlock  Irrigation 
District  and  Modesto  Irrigation  District 
CAH-3. 

Project  No.  8144-004,  County  of  Amador, 
California 
CAH-4. 

Project  No.  9401-026,  Halecrest  Company 
CAH-5. 


>  Note;  The  Commission  meeting  has  been 
changed  to  2:00  p.m. 
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Project  No.  2916-012,  East  Bay  Municipal 
Utility  District 
CAH-6. 

Omitted 

CAH-7. 

Omitted 

CAH-a. 

Project  Nos.  7115-013, 016, 019, 022  and 
023,  Municipal  Electric  Authority  of 
Georgia 

Consent  Agenda — ^Electric 
CAE-l. 

Docket  No.  EL90-48-004,  City  of  New 
Orleans,  Louisiana  v.  Entergy 
Corporation,  Arkansas  Power  and  Light 
Company,  New  Orleans  Public  Service, 
Inc.,  Louisiana  Power  and  Light 
Company,  and  Systems  Eneigy 
Resources,  Inc. 

CAE-2. 

Docket  Nos.  EC92-21-004  and  ER92-B06- 
005,  Entergy  Services,  Inc.  and  Gulf 
States  Utilities  Company 
CAE-3. 

Docket  Nos.  ER92-4  36-005  and  EL92-29- 
004,  Florida  Power  Corporation 
CAE-4. 

Docket  No.  EG94-1 0-000,  Keystone  Energy 
Service  Company,  L.P. 

CAE-5. 

Docket  No.  EG94-9-000,  Keystone  Urban 
Renewal  Limited  Partnership 
CAE-6. 

Dodcet  No.  EL94-1 5-000,  Northern 
Indiana  Public  Service  Company 
CAE-7. 

Docket  No.  ER91-195-013,  Western 
Systems  Power  Pool 
Consent  Agenda  —  Oil  and  Gas 
GAG — 1. 

Docket  No.  RP94-1 12-000,  Algonquin  Gas 
Transmission  Company 
CAG-2. 

Docket  No.  RP94-1 14-000,  Mississippi 
River  Transmission  Corporation 
CAG-3. 

Docket  No.  RP94-37-001,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-4. 

Docket  Nos.  RP94-60-000  and  RP94-60- 
001 ,  Transwestem  Pipeline  Company 
CAG-5. 

Docket  Nos.  TA89-1-43-000,  TA89-1-43- 
003  and  RP89-39-001,  Williams  Natural 
Gas  Company 
CAG-6. 

Docket  No.  PR93-14-000.  Humble  Gas 
Pipeline  Company 
CAG-7. 

Docket  No.  RP91-212-000,  Stingray 
Pipeline  Company 
CAC-8. 

Docket  Nos.  RP93-1 66-000  and  001, 
Tennessee  Gas  Pipeline  Company 
CAG-9. 

Docket  Nos.  CP92-570-000.  CP92-570-005 
and  CP92-570-006,  Arkansas  Western 
Pipeline  Company 
CAG-10. 

Docket  No.  RM87-5-015,  Inquiry  into 
Alleged  Anticompeftitive  Practices 
Related  to  Marketing  Affiliates  of 
Interstate  Pipelines 
Docket  No.  CPB7-236-004,  Ozark  Gas 
Transmission  System 
CAG-11. 


Docket  No.  RP93-125-004,  Texas  Eastern 
Transmission  Corporation 
CAG-12. 

Docket  Nos.  RP94-66-003,  RP93-181-003 
and  RP93-1 25-004,  Texas  Eastern 
Transmission  Corporation 
CAG-13. 

Docket  No.  RP94-50-001 ,  Algonquin  Gas 
Transmission  Company 
GAG — 14. 

Docket  Na  OR89-2-004,  et  al.,  Trans 
Alaska  Pipeline  System 
Docket  No.  IS89-7-005,  et  al.,  Amerada 
Hess  Pipeline  Corpcxation 
Docket  No.  1S89-8-005,  ef  al.,  ARGO 
Transportation  Alaska,  faic. 

Docket  No.  IS89-9-005,  et  al.,  BP  Pipelines 
(Alaska),  Inc. 

Docket  Na  IS89-10-005,  et  al.,  Exxon 
Pipeline  Company 

Docket  No.  1S89-11-005,  et  al..  Mobil 
Alaska  Pipeline  Company 
Docket  No.  IS89-12-005,  et  al.,  Phillips 
Alaska  Pipeline  Corporation 
Docket  No.  IS89-13-005,  ef  al.,  Unocal 
Pipeline  Company 
CAG-15. 

Docket  No.  RP89-166-OS6,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-16. 

Docket  Nos.  RP91-161-016.  RP92-3-009, 
RP9O-108-022,  RP91-82-013  and  RS92- 
5-009,  Columbia  Gas  Transmission 
Corporation 

Docket  Nos.  RP91-160-013,  RP92-2-009, 
RP90-107-019  and  RS92-6-009, 
Columbia  Gulf  Transmission  Company 
CAG-17. 

Docket  Nos.  RP92-1 37-021.  RP92-106- 
011,  RP93-63-001,  RP93-136-002, 
CP9O-687-012.  CP92-37B-004  and 
RS92-86-014,  Transcontinental  Gas  Pipe 
Line  Corporation 
CAG-18. 

Docket  No.  RP93-168-000,  LFC  Gas 
Company  v.  Northwest  Pipeline 
Corporation 

Docket  No.  RP93-1 74-001,  Northwest 
Pipeline  Corporation 
CAG-19.  Omitted 
CAG-20. 

Docket  Nos.  RP94-1-002  and  RP93-161- 
002,  Columbia  Gas  Transmission 
Corporation 
CAG-21. 

Docket  N  js.  RP92-104-006.  RP92-131-009 
and  RP94-93-000,  K  N  Energy,  Inc. 
CAG-22.  Omitted 
CAG-23.  Omitted 
CAG-24.  Omitted 
CAG-25.  Omitted 
CAG-26. 

Docket  Nos.  OR92-8-003  and  OR93-5- 
001,SFPP,  LP. 

CAG-27. 

Docket  Nos.  RP91-161-009  and  RP92-3- 
005.  Columbia  Gas  Transmission 
Corporation 
CAG-28. 

Docket  No.  GP93-8-000,  North  Dakota 
Industrial  Commission,  Tig(ht  Formation 
Determination,  North  Dakota-3,  Red 
River  Formation,  FERC  No.  )D93-05716T 
CAG-29. 


Docket  Nos.  RS92-1(M)07,  CP71-273-006. 
RP92-134-008  and  RP93-15-005. 
Southern  Natural  Gas  Company 
CAG-30. 

Docket  Nos.  RS92-5-014,  RP90-108-C24, 
RP91-82-015,  RP91-161-020,  RP92-3- 
011,  RP93-66-004  and  RP93-115-004, 
Columbia  Gas  Transmission  Corporation 
Docket  Nos.  RS92-6-013.  RP90-107-021, 
RP91-160-017,  RP92-2-011  and  CP93- 
736-003,  Columbia  Gulf  Transmission 
Company 
CAG-31. 

Docket  Nos.  RS92-16-006.  CP91-2448- 
006,  MG88-3-007,  RP91-138-003  and 
RP91-187-012.  Florida  Gas 
Transmission  Company 
CAG-32. 

Docket  Nos.  RS92-43-011  and  RP93-4- 
014,  Mississippi  Rivo*  Transmissioa 
Company 
CAG-33. 

Docket  No.  RS92-64-010,  High  Island 
Offshore  System 

Docket  No.  RS92-88-012,  U-T  Offshore 
System 
CAG-34. 

Docket  Na  RS92-23-021,  Tennessee  Gas 
Pipeline  Company 

Docket  No.  RS92-33-008,  East  Tennessee 
Natural  Gas  Company 
CAG-35. 

Docket  Nos.  RS92-25-008  and  CP93-504- 
004,  Trunkline  Gas  Company 
CAG-36. 

Docket  No.  RS92— 45-013,  Natural  Gas 
Pipeline  Company  of  America 
CAG-37. 

Dodcet  Na  RS92-63-010,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
GAG— 38. 

Docket  Nos.  RS92-86-016.  RP92-108-OL2 
and  RP92-137-022,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-39. 

Docket  No.  RS92-8-007,  Northern  Natural 
Gas  Company 
CAG-40. 

Docket  No.  CP87-75-009,  Tennessee  Gas 
Pipeline  Company 
CAG— 41.  Omitted 
CAG-42. 

Docket  Nos.  TC92-6-001  and  TC92-6-002. 
South  Georgia  Natural  Gas  Company 
CAG-43. 

Docket  No.  CP93-425-000.  CNG 
Transmission  Corporation 
CAG-44. 

Omitted 

CAG-45. 

Docket  No.  CP94-1 11-000,  Mangum  Brick 
Company,  Inc.  v.  Arkansas  Eneigy 
Resources,  Inc. 

CAG-46. 

Docket  Nos.  RP89-224-010.  RP89-203- 
007,  RP90-139-012  and  RP91-69-003, 
Southern  Natural  Gas  Company 
CAG-47. 

Docket  No.  RP94-67-002,  Southern 
Natural  Gas  Company 
CAG — 48. 

Docket  No.  RS92-26-011,  Koch  Gateway 
Pipeline  Company 
CAG-49. 

Docket  No.  0*93-69-003,  Petal  Gas 
Storage  Comprany 
CAG-50. 
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Docket  Nos.  CP93-141-000,  CP93-141-<)01 
and  CP93-141-002,  Iroquois  Gas 
Transmission  System  and  Tennessee  Gas 
Pipeline  Company 
Docket  Nos.  CP93-141-000  and  001, 
Tennessee  Gas  Pipeline  Company 
CAG-51. 

Docket  No.  RP92-1 34-009,  Southern 
Natural  Gas  Company 

Hydro  Agenda 
H-1. 

Reserved 

Electric  Agenda 
E-1. 

Docket  No.  TX93-2-000,  Qty  of  Bedford, 
Virginia,  City  of  Danville  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Ricblands,  Virginia  and  Blue  Ridge 
Power  Agency.  Opinion  on  initial 
decision. 

E-2. 

Docket  No.  TX93-2-001,  City  of  Bedford, 
Virginia.  City  of  Danville  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency.  Proposed  order  and  order 
on  further  proceedings. 

Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 

PR-1. 

Reserved 

II.  Restructuring  Matters 
RS-1. 

Docket  Nos.  RS92-24-014, 012  and  013, 
Texas  Gas  Transmission  Corporation. 
Order  on  compliance  and  rehearing. 

RS-2. 

Docket  No.  RS92-46-008,  Pacific  Gas 
Transmission  Company.  Order  on 
clarification. 

RS-3. 

Docket  Nos.  RS92-69-013,  RS92-69-014, 
CP88-651-012,  RP93-20-006,  RP91- 
166-025,  CP92-79-006  and  RP93-5-019, 
Northwest  Pipeline  Corporation.  Order 
on  compliance  and  rehearing. 

RS-4. 

Docket  Nos.  RS92-60-019,  RP8&-44-047, 
RP92-185-009,  RP91-188-013.  RP92- 
214-009,  RP93-153-002,  CP89-896-007, 
CP8^1 540-006,  CP9a-2214-007,  CP92- 
466-003,  CP92-511-003  and  CP93-180- 
004 

Docket  No.  RP93-19-003,  Arizona  Public 
Service  Company,  et  al.,  v.  El  Paso 
Natural  Gas  Company 
Docket  No.  093-8-003.  El  Paso  Gas 
Marketing  Company.  Order  on 
compliance  and  rehearing. 

RS-5. 

Docket  Nos.  RS92-3-005,  CP88-820-000, 
RP94-53-000.  RS92-3-006,  Arkla 
Energy  Resources  Company.  Order  on 
compliance  and  rehearing. 

m.  Pipeline  Certificate  Matters 
PC-1. 

Docket  Nos.  CP93-258-000  and  CP93- 
258-001,  Mojave  Pipeline  Company. 
Order  on  jurisdiction  over  Northward 
Expansion  proposal. 


Dated:  February  2, 1994. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-2799  Filed  2-3-94;  10:51  amj 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  JUSTICE 
UNITED  STATES  PAROLE  COMMISSION 
Record  of  Vote  of  Meeting  Closure 
(Public  Law  94-409)  (5  U.S.C.  Sec. 

552b) 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine  o’clock  a.m.  on 
Tuesday,  February  1, 1994  at  the 
Commission’s  Central  Office,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  ten  appeals  from 
National  Commissioners’  decisions 
pursuant  to  28  CFR  2.27.  Five 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasper  Clay,  Jr.,  Vincent 
Fechtel,  Jr.,  and  John  R.  Simpson. 

In  Witness  Whereof,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  February  1, 1994. 

Edward  F.  Reilly,  Jr., 

Chairman,  U.S.  Parole  Commission. 

(FR  Doc  94-2877  Filed  2-3-94;  3:37  pm] 
BILLING  CODE  441(M>1-M 


DEPARTMENT  OF  JUSTICE 
UNITED  STATES  PAROLE  COMMISSION 
Public  Announcement 
Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94-409)  (5  U.S.C.  Section 
552b] 

TIME  AND  DATE:  1:30  p.m.,  Tuesday, 
February  1, 1994. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 


1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Wording  for  Sanctions  Center 
Placements. 

4.  Proposal  for  Professional  Staff  Training 
by  the  McGeorge  School  of  Law,  Institute  for 
Administrative  Justice. 

5.  Discussion  on  the  Modification  to 
Subchapter  D,  Sexual  Offenses — 232(a). 

6.  Proposal  to  Modify  the  Commission’s 
present  Position  Requiring  Examiners 
Participating  in  Single  Examiner  Hearings  to 
Provide  An  Oral  Recommendation  at  the 
Conclusion  of  the  Hearing. 

7.  Proposal  To  Amend  the  Policy  on  Not 
Counting  Prior  Convictions  in  Determining 
the  Salient  Factor  Score  When  the  Court 
Records  are  Unavilable. 

8.  Proposal  to  Amend  28  C.F.R.  §  2.13  and 
28  C.F.R.  §  2.23  regarding  initial  hearings 
being  conducted  by  a  panel  of  two  hearing 
examiners. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  January  25, 1994. 

Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
(FR  Doc.  94-2878  Filed  2-3-94;  3:37  pm] 
BILLING  CODE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94—409  [5  U.S.C.  Section 
552b] 

DATE  AND  TIME:  Tuesday,  January  25, 
1994, 9:00  a.m. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 

STATUS:  Closed — Meeting. 

MATTERS  CONSIDERED:  The  following 
matters  will  be  considered  during  the 
closed  portion  of  the  Commission’s 
Business  Meeting: 

1.  Appeals  to  the  Commission  involving 
approximately  ten  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  C.F.R.  2.27.  These  cases 
were  originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

2.  Approval  of  Examiner  Appointments. 

3.  Review  of  Nominations  for  the  Daniel  L. 
Lopez  Memorial  Award. 

AGENCY  CONTACT:  Jeffrey  Kostbar,  Case 
Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5968. 
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Dated:  January  25, 1994. 

Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  94-2879  Filed  2-3-94;  3:36  pm) 
BILUNG  CODE  4410-01-M 
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National  Emissions  Standards  for 
Hazardous  Air  Pollutants;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[FRL  46-457] 

RtN  2060-AE23 

National  Emissions  Standards  for 
Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  supplementing  its 
December  31, 1991  proposal  to  rescind 
40  CFR  part  61,  subpart  T  (subpart  T)  as 
it  applies  to  owners  and  operators  of 
uranium  mill  tailings  disposal  sites 
licensed  by  the  Nuclear  Regulatory 
Commission  (NRC)  or  an  affected 
Agreement  State  (Agreement  States). 

This  document  supplements,  and  does 
not  withdraw  EPA’s  prior  proposal  to 
rescind.  This  document  describes  and 
invites  comment  on  provisions  for 
reconsideration  of  rescission  and 
reinstatement  of  subpart  T,  and 
describes  relevant  events  that  have 
occurred  since  the  December  1991 
proposal.  Additionally,  EPA  invites 
comment  on  the  Agency’s  proposed 
determination  that  the  NRC  regulatory 
program  protects  public  health  with  an 
ample  margin  of  safety,  including 
specific  aspects  of  that  determination. 

Neither  proposal  applies  to  uranium 
mill  tailings  disposal  sites  regulated 
under  subpart  T  that  are  also  under  the 
control  of  the  Department  of  Energy 
(DOE).  As  a  National  Emission  Standard 
for  Hazardous  Air  Pollutants 
(NESHAPs)  promulgated  on  December 
15, 1989,  subpart  T  regulates  emissions 
of  radon-222  into  the  ambient  air  from 
uranium  mill  tailings  disposal  sites. 

EPA  is  requesting  comments  only  on  the 
contents  of  this  notice  and  has  included 
a  specific  request  for  comments  as  to 
certain  aspects  of  this  proposal.  EPA  is 
establishing  a  45  day  comment  period 
for  receipt  of  all  comments. 

DATES:  Comments  concerning  this 
proposal  must  be  received  by  EPA  on  or 
before  March  24, 1994.  A  public  hearing 
will  be  held  on  March  9, 1994,  in 
Washington,  DC  if  a  request  for  such  a 
hearing  is  received  by  February  22, 

1994. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Central  Docket  Section  LE-131, 
Environmental  Protection  Agency,  Attn: 
Air  Docket  No.  A-91-67,  Washington, 
DC  20460.  Requests  to  participate  in  the 
public  hearing  should  be  made  in 
writing  to  the  Director,  Criteria  and 
Standards  Division,  6602J,  Office  of 


Radiation  and  Indoor  Air, 

Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Comments  and  requests  to  participate  in 
the  hearing  may  also  be  faxed  to  at 
(202)  233-9629. 

FOR  FURTHER  INFORMATION  CONTACT:  Gale 
C.  Bonanno,  Air  Standards  and 
Economics  Branch,  Criteria  and 
Standards  Division,  6602),  Office  of 
Radiation  and  Indoor  Air, 

Elnvironmental  Protection  Agency, 
Washington.  DC  20460  (202)  233-9219. 

SUPPLEMENTARY  INFORMATION: 

Docket 

Docket  A-91-67  contains  the 
rulemaking  record.  The  docket  is 
available  for  public  inspection  between 
the  hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  room  M1500  of 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
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I.  Background 

A.  Description  of  Uranium  Mill  Tailings 

Uranium  mill  tailings  are  sand-like 
wastes  that  result  from  the  processing  of 
uranium  ore.  Tailings  are  stored  in  large 
surface  impoundments,  called  piles,  in 
amounts  from  less  than  one  million  tons 
to  over  thirty  million  tons,  over  areas 
that  may  cover  hundreds  of  acres.  Most 
piles  are  located  in  the  Western  United 
States,  and  all  piles  emit  radon  gas,  a 
decay  product  of  radium  in  the  waste 
material  resulting  from  the  processing  of 
ore  to  recover  uranium  at  the  uranium 
mills. 

B.  Regulatory  History 

To  deal  specifically  with  the  risks 
associated  with  these  tailings.  Congress 
passed  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  in 
1978  (42  U.S.C.  2022,  7901-7942).  In 
enacting  UMTRCA,  Congress  found  that 
uranium  mill  tailings  may  pose  a 
potential  and  significant  radiation 
health  hazard  to  the  public,  and  that 
every  reasonable  effort  should  be  made 
to  provide  for  the  stabilization,  disposal, 
and  control  in  a  safe  and 
environmentally  sound  manner  of  such  *• 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment 
and  to  prevent  or  minimize  other 
environmental  hazards  from  such 
tailings.  See  42  U.S.C.  7901(a).  Under 
UMTRCA,  two  programs  were 
established  to  protect  public  health  and 
the  environment  from  the  hazards 
associated  with  uranium  mill  tailings. 
One  program  (Title  I)  required  the 
Department  of  Energy  (ElOE)  to  conduct 
the  necessary  remedial  actions  at 
designated  inactive  uranium  mill  tailing 
sites  to  achieve  compliance  with  the 
general  environmental  standards  to  be 
promulgated  by  EPA.  These  sites  were 
generally  abandoned  uranium 
processing  sites  for  which  a  license 
issued  by  the  NRC  or  its  predecessor, 
the  Atomic  Energy  Commission  (AEC), 
was  not  in  effect  on  January  1, 1978. 

The  other  program  (Title  II)  pertained  to 
active  sites,  which  are  those  that  are 
licensed  by  the  NRC  or  an  affected 
Agreement  State.  Requirements  for 
licensed  sites  include  the  Final  disposal 
of  tailings,  including  the  control  of 
radon  after  milling  operations  cease. 
UMTRCA  also  required  that  EPA 
promulgate  standards  for  these  licensed 
sites,  including  standards  that  protect 
human  health  and  the  environment  in  a 
manner  consistent  with  standards 
established  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act,  as  amended.  The 
NRC,  or  an  Agreement  State,  is 
responsible  for  implementing  the  EPA 
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standards  at  licensed  uranium  milling 
sites. 

As  part  of  NRC’s  1982  authorization 
and  appropriations,  Congress  amended 
UMTRCA  on  January  4, 1983.  Public 
Law  97-415,  sections  18(a)  and  22(b), 
reprinted  in  2  1982  U.S.  Code  Cong.  & 
Admin.  News  at  96  Stat.  2077  and  2080. 
As  partially  amended  thereby,  EPA  was 
required  to  promulgate  standards  of 
general  applicability  for  the  protection 
of  the  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  with 
the  processing  and  with  the  possession, 
transfer,  and  disposal  of  byproduct 
material  as  defined  under  section  lle(2) 
of  the  AEA,  e.g.,  uranium  mill  tailings. 
Requirements  established  by  the  NRC 
with  respect  to  byproduct  material  must 
conform  to  the  EPA  standards.  Any 
requirements  of  such  standards  adopted 
by  the  NRC  shall  be  amended  as  the 
NRC  deems  necessary  to  conform  to 
EPA’s  standards.  In  establishing  such 
standards,  the  Administrator  was  to 
consider  the  risk  to  the  public  health, 
safety,  and  the  environment,  the 
environmental  and  economic  costs  of 
applying  such  standards,  and  such  other 
factors  as  the  Administrator  determines 
to  be  appropriate.  See  42  U.S.C. 
2022(b)(1). 

As  promulgated  by  EPA  under 
subpart  D  of  40  CFR  part  192  in  1983 
and  implemented  by  NRC  pursuant  to 
its  regulations  at  10  CFR  part  40, 
appendix  A,  a  Title  II  site  licensed  by 
NRC  or  an  Agreement  State,  could 
indefinitely  continue  to  emit  radon  at 
levels  that  could  result  in  risks  higher 
than  allowed  under  the  CAA.  It  was  this 
possibility  which  compelled  EPA  to 
promulgate  subpart  T  of  40  CFR  part  61 
under  CAA  section  112.  In  addition,  the 
UMTRCA  regulations  prior  to  the  recent 
EPA  amendments  called  for  an 
impoundment  design  that  would 
achieve  compliance  with  the  20 
pCi/m2-s  flux  standard  for  1,000  years, 
or  at  least  200  years,  but  they  did  not 
include  any  requirement  that 
monitoring  occur  to  verify  the  efficacy 
of  the  design. 

On  October  16, 1985,  NRC 
promulgated  rules  at  10  CFR  part  40, 
appendix  A  to  conform  NRC’s 
regulations  issued  five  years  earlier  to 
the  provisions  of  EPA’s  general 
UMTRCA  standards  other  than  those 
affecting  ground  water  protection  at  40 
CFR  part  192.  (50  FR  41852).  NRC 
completed  conforming  amendments  for 
groundwater  protection  in  appendix  A 
of  part  40  in  1987. 

Neither  the  UMTRCA  standards 
promulgated  by  EPA  in  1983  nor  the 
NRC  standards  promulgated  in  1985, 
established  compliance  schedules  to 


ensure  that  non-operational  tailings 
piles  would  be  closed,  and  that  the  20 
pCi/m2-s  standard  would  be  met,  within 
a  reasonable  period  of  time.  Moreover, 
the  EPA  standards  and  NRC  criteria  also 
did  not  require  monitoring  to  ensure 
compliance  with  the  flux  standard.  50 
FR  41852  (October  16, 1985).  To  rectify 
these  shortcomings  of  the  current  EPA 
and  NRC  programs  regulating  uranium 
mill  tailings,  EPA  promulgated 
standards  under  S^ion  112  of  the  CAA 
on  October  31, 1989,  to  ensure  that  the 
piles  would  be  closed  in  a  timely 
manner  with  monitoring. 

On  December  15, 1989,  EPA 
promulgated  national  standards 
regulating  radionuclide  emissions  to  the 
ambient  air  from  several  source 
categories,  including  non-operational 
sites  used  for  the  disfmsal  of  uranium 
mill  tailings.  (54  FR  51654).  These  sites 
are  either  under  the  control  of  the  DOE 
pursuant  to  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act 
(UMTRCA)  of  1978,  42  U.S.C.  7901  et. 
seq.,  or  are  under  the  control  of  NRC  or 
Agreement  State-licensees  pursuant  to 
Title  n  of  UMTRCA.  These  standards — 
subpart  T  of  40  CFR  part  61  (subpart 
T) — were  promulgate  pursuant  to  the 
authority  of  Clean  Air  Act  (CAA  or  Act) 
section  112  as  it  existed  in  1989. 

Subpart  T  of  40  CFR  part  61,  limits 
radon-222  emissions  to  the  ambient  air 
from  non-operational  uranium  mill 
tailings  disposal  sites  licensed  by  the 
NRC  or  an  affected  Agreement  State. 
Subpart  T  requires  that  these  sites, 
which  consist  of  large  (i.e.,  numerous 
acre)  impoundments  or  piles,  comply 
with  a  radon  flux  standi  of  20  pCi/ 
m2-s.  40  CFR  61.222(a).  Moreover, 
compliance  must  be  achieved  within 
two  years  of  when  the  site  becomes  non- 
operational,  40  CFR  61.222(b),  which  for 
piles  which  had  ceased  operation  prior 
to  the  time  of  promulgation  was  no  later 
than  December  15, 1991.  While  at  the 
time  of  promulgation  EPA  recognized 
that  many  sources  might  not  be  able  to 
achieve  this  date,  EPA  was  constrained 
by  then  existing  CAA  section 
112(c)(l)(B)(ii)  which  allows  a 
maximum  of  two  years  for  facilities  to 
come  into  compliance.  EPA  stated  that 
for  those  sites  which  could  not  meet  the 
two-year  date,  the  Agency  would 
negotiate  expeditious  compliance 
schedules  pursuant  to  its  enforcement 
authority  under  CAA  section  113.  See 
54  FR  51683.  Subpaii  T  also  calls  for 
monitoring  and  recordkeeping  to 
establish  and  demonstrate  compliance. 
See  40  CFR  61.223  and  61.224. 

Subpart  T  was  part  of  a  larger 
promulgation  of  radionuclide  NESHAPs 
that  represent  the  Agency’s  application 
of  the  policy  for  regulating  CAA  section 


112  pollutants  which  was  first 
announced  in  the  benzene  NESHAP.  54 
FR  38044  (September  14, 1989).  The 
NESHAP  policy  utilized  a  two-step 
approach.  In  the  first  step,  EPA 
considered  the  lifetime  risk  to  the 
maximally  exposed  individual,  and 
found  that  it  is  presumptively 
acceptable  if  it  is  no  higher  than 
approximately  one  in  ten  thousand. 

This  presumptive  level  provides  a 
benchmark  for  judging  the  acceptability 
of  a  category  of  emissions.  This  first  step 
also  considers  other  health  and  risk 
factors  such  as  projected  incidence  of 
cancer,  the  estimated  number  of  persons 
exposed  within  each  individual  lifetime 
risk  range,  the  weight  of  evidence 
presented  in  the  risk  assessment,  and 
the  estimated  incidence  of  non-fatal 
cancer  and  other  health  effects.  After 
considering  all  of  this  information,  a 
final  decision  on  a  safe  level  of 
acceptable  risk  is  made.  This  becomes 
the  starting  point  for  the  second  step, 
determining  the  ample  margin  of  safety. 

In  the  second  step,  EPA  strives  to 
provide  protection  for  the  greatest 
number  of  persons  possible  to  an 
individual  lifetime  risk  level  no  higher 
than  approximately  one  in  one  million. 
In  this  step,  the  Agency  sets  a  standard 
which  provides  an  ample  margin  of 
safety,  again  considering  all  of  the 
health  risk  and  other  health  information 
considered  in  the  first  step,  as  well  as 
additional  factors  such  as  costs  and 
economic  impacts  of  controls, 
technological  feasibility,  uncertainties, 
and  any  other  relevant  factors. 

EPA  noted  that  standards  it  had 
already  promulgated  pursuant  to  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA)  of  1978  (42 
U.S.C.  2022,  7901-7942)  would 
eventually  limit  radon  emissions  from 
those  sites  to  a  flux  of  20  pCi/m^-s  (see 
40  CFR  part  192,  subpart  D),  and  thus 
EPA  referred  to  that  level  as  “baseline.” 
EPA’s  risk  assessment  revealed  that 
compliance  with  the  20  pCi/mz-s 
baseline  would  result  in  an  estimated 
lifetime  risk  to  the  maximally  exposed 
individual  of  approximately  1  x  lO"'*,  a 
level  EPA  determined  to  be  safe  under 
the  first  step  of  the  analysis.  EPA  further 
concluded  in  the  second  step,  which 
considers  additional  factors  such  as  cost 
and  technological  feasibility,  that  the 
baseline  level  also  provided  an  ample 
margin  of  safety. 

Even  though  EPA  determined  that  the 
baseline  was  protective  of  public  health 
with  an  ample  margin  of  safety,  EPA 
still  found  it  was  necessary  to 
promulgate  subpart  T.  This  was  because 
the  baseline  assumed  compliance  with 
the  UMTRCA  regulations  even  though 
those  regulations  did  not  require  that 
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compliance  occur  in  the  foreseeable 
future  and,  in  fact,  many  sites  were  not 
proceeding  towards  the  baseline  level  at 
the  time  subpart  T  was  promulgated.  In 
other  words,  EPA  promulgaited  subpart 
T  to  address  the  timing  issue,  which 
was  not  addressed  in  the  UMTRCA 
regulations. . 

The  primary  subptart  T  standard  is  the 
requirement  that  r^(m-222  emissicms 
not  exceed  a  flux  of  20  pCi/m2-s.  40  CFR 
61.222(a).  Additionally,  it  requires  that, 
once  a  uranium  mill  tailings  pile  or 
impoundment  ceases  to  be  operational, 
it  must  be  disposed  of  and  brought  into 
compliance  with  the  emission  limit 
within  two  years  of  the  elective  date  of 
the  standard  (by  December  15, 1991)  or 
within  two  years  of  the  day  it  ceases  to 
be  operational,  whichever  is  later. 

Lastly,  it  requires  monitoring  of  the 
disposed  pile  to  demoirstrate 
compliance  with  the  radon  emission 
limit.  See  40  CFR  61.223  and  61.224.  In 
its  1989  action,  EPA  recognized  that 
ev«a  though  NRC  implerronts  general 
EPA  standards  (promulgated  under 
UMTRCA)  whi^  also  regulate  these 
sites  and  call  for  compliance  with  a  20 
pCi/m2-s  flux  standard  (see  40  CFR  part 
192,  subpart  D),  the  UMTRCA 
regulatory  {HOgram  did  not  answm:  the 
critical  timing  concern  addressed  by 
subpart  T. 

The  existing  UMTRCA  regulations  set  no 
time  limits  for  disposal  of  the  piles.  Some 
piles  have  remained  uncovered  for  decades 
emitting  radon.  Although  recent  action  has 
been  taken  to  move  toward  disposal  of  these 
piles,  some  of  them  may  still  remain 
uncovered  for  years. 

54  FR  at  51683.  However,  due  to  then- 
existing  CAA  section  112(cMl)(B)(ii), 
EPA  was  constrained  to  requiring 
compliance  with  the  20  pCiAnz-s 
baseline  within  two  years,  a  date  the 
Agency  recognized  many  sites  might 
find  impossible  to  meet.  EPA 
aimounced  that  those  situations  could 
be  dealt  with  through  site-specific 
enforcement  agreements  under  CAA 
secticm  113. 

Sul^art  T  requires  compliance  by 
owners  and  operatcns  of  uranium  n^l 
tailings  dispo^  sites  within  two  years 
of  beraming  non-operatiooal.  40  CFR 
61.22(b).  Pursuant  to  its  authority  under 
then-existing  CAA  section 
112(c)(l)(B)(ii)  EPA  waived  compliance 
for  two  years  for  sites  that  were  non- 
operational  at  the  time  of  promulgation. 
Id.  Thus,  the  earliest  date  by  whi^  sites 
were  required  to  comply  with  the 
subpart  T  standards  was  December  15, 
1991.  Even  so,  EPA  recognized  at  the 
time  of  promulgation  that  many  sources 
subject  to  subpart  T  might  not  be  able 
to  achieve  compliance  by  December  15, 
1991.  Because  EPA  felt  constrained  by 


the  CAA  as  it  existed  at  that  time.  EPA 
stated  that  for  those  sites  the  Agency 
would  negotiate  expeditimis  compliance 
schedules  pursuant  to  its  enforcement 
authority  under  CAA  section  113.  See 
54  FR  51683.  By  so  doing,  subpert  T  in 
effect  mandates  that  the  cover  to  meet 
that  emissions  level  be  installed  as 
expeditiously  as  practicable  considering 
technological  fea^bility. 

The  numerical  radon  emissitm  limit 
of  subpart  T,  is  the  same  as  the 
UMTRCA  standard  at  40  CFR  p>art  192, 
subpart  D  (subpart  D)  (although  under 
UMTRCA,  the  limit  is  to  be  met  through 
proper  design  of  the  disposal 
impoundment,  and  is  to  be 
implemented  by  DOE  and  NRC  for  the 
individual  sites,  while  under  the  CAA, 
the  standard  is  an  emissions  limit  with 
compliance  established  by  EPA  through 
monitoring).  However,  the  two  y«ar 
disposal  requirement  and  the  radon 
monitoring  requirement  were  not 
separately  required  by  the  existing 
UMTRCA  regulations. 

EPA  amended  40  CFR  part  192, 
subpart  D  on  November  15, 1993, 58  FR 
60340  to  fill  a  specific  regulatory  gap 
with  respect  to  timing  and  monitoring 
that  existed  in  that  subpart  Under 
subpart  D,  sites  are  now  required  to 
construct  a  permanent  radon  barrier 
pursuant  to  a  design  to  achieve 
compliance  with  ^e  20  pCi/mz-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  with  a  goal  that  this  occur 
by  December  31, 1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU  between  EPA,  NRC 
and  the  affected  Agreement  States  (at  56 
FR  67568),  or  seven  years  after  the  date 
on  which  the  impoundments  cease 
operaticm  for  all  other  pifes.  The  new 
requirement  for  verifying  the  flux  with 
monitoring  is  meant  to  assure  the 
efficacy  of  the  design  of  the  permanent 
radon  barrier  following  constructicm. 

Secticm  84a(2)  of  the  Atomic  Energy 
Act  requires  NRC  to  conform  its 
regulations  to  EPA‘s  regulations 
promulgated  under  UMTRCA.  As  noted 
above.  ^  existing  NRC  criteria  while 
providing  a  comprehensive  response  to 
EPA's  general  UMTRCA  standards  did 
not  compel  sites  to  proceed  to  final 
closure  by  a  date  certain  nor  did  they 
require  monitoring.  NRC  proposed 
uranium  mill  tailings  regulations  to 
conform  the  NRC  requirements  to  EPA‘s 
proposed  amended  standards  at  40  CFR 
part  192  subpart  D.  58  PR  58657 
(November  3. 1993).  The  proposed 
regulations  amend  Criterion  6  and  add 
a  new  Criterion  6A  together  with  new 
definitions  in  the  introduction  to 


appendix  A  to  part  40  of  title  10  of  the 
CFR. 

These  CAA  and  UMTRCA  programs 
duplicate  each  other  by  creating  dual 
regulatory  oversight,  including 
indepen^nt  procedural  requirements, 
while  seeking  to  ensure  compliance 
with  the  same  numerical  20  pQ/mz-s 
flux  standard.  Concern  over  this 
duplication  inspired  several  petitions 
for  reconsideration,  most  notably  frcnn 
NRC,  the  American  Mining  Congress 
(AMC)  and  Homestake  Mining  Co.  It 
was  also  alleged  that  subpart  T  was 
unlawful  because  it  was  physically 
impossible  for  some  sites  to  come  into 
compliance  with  subpart  T  in  the  time 
required.  While  these  petitions  remain 
pending  before  EPA  (at  least  in  part), 
EPA  has  taken  several  actions  to  address 
the  issues  they  raise,  including 
publishing  the  proposal  to  rescind 
subpart  T.  as  well  as  the  Final  Rule  to 
amend  40  CFR  part  192.  subpart  D 
(UMTRCA  regulations)  and  a  Fiiml  Rule 
staying  subpart  T  pending  the 
conclusion  of  this  propos^  rule. 

C.  Clean  Air  Act  Amendments  of  1990 

After  promulgation  of  subpart  T  (and 
receipt  of  reconsideration  petitions),  the 
Clean  Air  Act  was  substantially 
amended  in  November  1990.  Included 
in  the  amended  Act  was  an  amendment 
that  speaks  directly  to  the  duplication 
issue.  Newly  enacted  secti<m  112(d)(9) 
provides  that  no  standard  for 
radionuclide  emissions  from  any 
category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (ch'  an  Agreement  State)  is 
required  to  be  promulgated  rmder 
section  112  if  the  Administrator 
determines,  by  rule,  and  after 
consultation  with  the  Nuclear 
Regulatory  Commissicm,  that  the 
regulatory  program  established  by  the 
Nuclear  Regulatory  Cmnmission 
pursuant  to  the  Atomic  Energy  Act  for 
such  category  or  subcstegory  provides 
an  ample  margin  of  safety  to  protect  the 
public  health.  This  provision  strives  to 
eliminate  duplication  of  eflort  between 
EPA  and  NRC,  so  long  as  public  heahh 
is  protected  with  an  ample  margin  of 
safety. 

Moreover,  Congress  expressed 
sensitivity  to  the  special  compliance 
problems  of  uranium  mill  tailings  sites 
through  new  section  112(iK3).  '^is 
provision  provides  an  additional  3-year 
extensifm  to  mining  waste  citations 
(e.g..  uranium  mill  tailings)  if  the  4 
years  allowed  (including  a  one  year 
extension)  for  compliance  with 
standards  promulgated  imder  the 
amended  section  112  is  insufficient  to 
dry  and  cover  the  mining  waste  (thereby 
controlling  emissicms). 
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D.  Memorandum  of  Understanding 
(MOV)  Between  EPA,  NBC  and  Affected 
Agreement  States 

In  July  of  1991,  EPA,  NRC  and  the 
a^ected  Agreement  States  entered  into 
discussions  over  the  dual  regulatory 
programs  established  under  UMTRCA 
and  the  CAA.  In  October  1991,  those 
discussions  resulted  in  a  Memorandum 
of  Understanding  (MOU)  between  EPA, 
NRC  and  the  Agreement  States  which 
outlines  the  steps  each  party  will  take 
to  both  eliminate  regulatory  redundancy 
and  to  ensure  uranium  mill  tailings 
piles  are  closed  as  expeditiously  as 
practicable.  See  56  FR  55434  (MOU 
reproduced  as  part  of  proposal  to  stay 
subpart  T);  see  also  56  FR  67537  (final 
rule  to  stay  subpart  T).  The  primary 
purpose  of  the  MOU  is  to  ensure  that 
owners  of  uranium  mill  tailings  disposal 
sites  that  have  ceased  operation,  and 
owners  of  sites  that  will  cease  operation 
in  the  future,  bring  those  piles  into 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  with  the  goal  that  all 
current  disposal  sites  be  closed  and  in 
compliance  with  the  radon  emission 
standard  by  the  end  of  1997,  or  within 
seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  dispK)sal  status.  This  goal 
comports  with  Congress’s  concern  over 
timing  as  reflected  in  CAA  section 
112(i)(3),  as  amended. 

E.  The  Settlement  Agreement 

As  contemplated  by  the  MOU,  on 
December  31, 1991,  EPA  took  final 
action  to  stay  and  propose  rescission  of 
subpart  T  under  section  112(d)(9),  and 
to  issue  an  advance  notice  of  proposed 
rulemaking  under  UMTRCA.  See  55  FR 
67537, 67561  and  67569.  In  order  to 
preserve  its  rights,  EDF  filed  a  lawsuit 
challenging  the  legality  of  the  stay.  EDF 
V.  Reilly,  No.  92-1082  (D.C.  Cir.). 
Litigation  had  previously  been  filed  by 
EDF,  NRDC,  AMC,  Homestake  and 
others,  challenging  subpart  T.  AMC.  et 
al.  V.  EPA,  Nos.  90-1058,  90-1063,  90- 
1068,  and  90-1074  (D.C  Cir.).  NRC, 
AMC  and  Homestake  had  also  filed  an 
administrative  petition  for 
reconsideration  of  subpart  T. 

Discussions  continued  with  the 
litigants  and  NRC,  and  in  February 
1993,  an  agreement  was  reached  to 
settle  the  pending  litigation  and  the 
administrative  preceding,  avoid 
potential  future  litigation,  and  otherwise 
agree  to  a  potential  approach  to 
regulations  of  NRClicensed  non- 
operational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 


1, 1993)  (notice  annoimdng  settlement 
agreement  under  CAA  section  113(g)). 

The  settlement  ^reement  adds 
comprehensive  detail  to,  and  thereby 
continues,  the  approach  set  forth  in  the 
MOU.  If  implemented,  the  settlement 
agreement  will  result  in  the  expeditious 
control  of  radon-222  emissions  at  non- 
operational  uremium  mill  tailings 
disposal  sites  without  the  delays  and 
resource  expenditures  engendered  by 
litigation  and  contentious 
administrative  process.  It  will  enable 
EPA  to  fulfill  the  requirement  of  section 
112(d)(9)  that  EPA  find,  by  rule,  that  the 
NRC  regulatory  program  protects  public 
health  with  an  ample  margin  of  safety. 

It  does  this,  in  part,  by  changing  EPA’s 
UMTRCA  regulations  such  tihat  public 
health  will  be  as  well  protected  under 
UMTRCA  as  would  implementation  of 
subpart  T  under  the  CAA. 

Under  the  agreement,  the  pending 
litigation  will  not  be  dismissed  until 
after  certain  terms  in  the  agreement  are 
fulfilled.  Moreover,  the  agreement  does 
not  legally  bind  or  otherwise  restrict 
EPA’s  rights  or  obligations  under  law; 
rather,  by  its  terms  (paragraph  12),  there 
is  no  recourse  for  a  court  order  to 
implement  the  agreement.  Indeed,  the 
only  remedy  for  failure  to  meet  the 
terms  of  the  final  agreement  is 
activation  by  the  litigants  of  the 
imderlying  litigation. 

n.  Rationale  for  Proposed  Rule  to 
Rescind  40  CFR  Part  61  Subpart  T  for 
NRC  and  Agreement  State  Licensees 

In  light  of  the  new  statutory  authority 
provided  EPA  by  section  112(d)(9)  of 
the  Clean  Air  Act  Amendments  of  1990, 
EPA  met  with  NRC  and  the  affected 
Agreement  States  to  determine  whether, 
with  certain  modifications  to  its 
regulatory  program  under  UMTRCA,  the 
NRC  regvilatory  program  might  provide 
an  ample  margin  of  safety,  if  so,  subpart 
T  would  be  rendered  superfluous  and, 
therefore,  needlessly  duplicative  and 
burdensome  such  that  rescission 
pursuant  to  CAA  section  112(d)(9) 
would  be  appropriate. 

In  applying  the  risk  methodology  for 
CAA  section  112  to  the  risk  assessment 
for  subpart  T,  EPA  has  already 
determined  that  the  baseline  that  would 
result  once  the  20  pCi/m^-s  UMTRCA 
standard  is  met  protects  public  health 
with  an  ample  margin  of  safety.  Thus, 
if  the  regulatory  program  implemented 
by  NRC  assures  that  sites  will  achieve 
the  baseline  (20  pCi/m^-s)  as  soon  as 
practicable  considering  technological 
feasibility  and  factors  beyond  the 
control  of  the  licensee,  then  the  NRC 
program  would  protect  the  public  to  the 
same  extent  as  subpart  T,  and  subpart  T 
would  not  be  necessary  for  these 


facilities.  More  specifically,  appropriate 
modifications  to  the  UMTRCA 
regulatory  scheme  as  implemented  by 
NRC  and  the  affected  Agreement  States 
to* ensure  specific,  enforceable  closure 
deadlines  and  monitoring  requirements 
such  that  compliance  wifo  the  baseline 
will  occur  as  expeditiously  as 
practicable  considering  technological 
feasibility  and  factors  beyond  the 
control  of  the  licensee,  would  protect 
public  health  with  an  ample  margin  of 
safety.  In  so  concluding,  EPA  relies 
wholly  upon  the  risk  analysis  it 
conducted  in  promulgating  subpart  T. 
EPA  is  neither  revisiting  that  analysis 
here,  nor  does  the  Agency  seek 
comment  on  that  analysis. 

A.  The  Regulatory  Scheme  Under 
UMTRCA 

As  a  supplement  to  the  Atomic 
Energy  Act  of  1954,  as  amended, 
UMTRCA  (42  U.S.C.  2022,  7901-7942) 
was  enacted  to  comprehensively 
address  the  dangers  presented  by 
uranium  mill  tailings,  including  their 
disposal: 

uranium  mill  tailings  located  at  active  and 
inactive  mill  operations  may  pose  a  potential 
and  significant  radiation  health  hazard  to  the 
public,  and  *  *  *  die  protection  of  the 
public  health,  safety,  and  welfare  *  *  * 
require(s)  that  every  reasonable  effort  be 
.  made  to  provide  for  the  stabilization, 
disposal,  and  control  in  a  safe  and 
environmentally  sound  manner  of  such 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment  *  *  *. 

42  U.S.C  7901(a);  see  American  Mining 
Congress  v.  Thomas,  772  F.2d  617  (10th 
Cir.  1985),  cert,  denied,  426  U.S.  1158 
(1986).  As  to  uranium  mill  tailings 
disposal  sites  in  particular,  UMTRCA 
gives  the  Department  of  Energy  (DOE) 
the  responsibility  to  clean  up  and 
dispose  of  certain  (i.e..  Title  I)  sites,  and 
gives  NRC  the  responsibility  for  those 
(i.e..  Title  U)  sites  that  are  owned  and 
operated  by  its  licensees.  EPA  is 
responsible  for  promulgating  the 
generally  applicable  environmental 
standards  to  be  implemented  by  both 
NRC  and  DOE.  42  U.S.C  2022(a).  7911- 
7924;  AMC,  724  F.2d  at  621.  EPA 
promulgated  its  final  UMTRCA 
regulations  on  December  15, 1982  for 
Title  I  sites  and  on  September  30, 1983 
for  title  n  sites.  48  FR  590  and  48  FR 
45926  (codified  at  40  CFR  part  192). 

Parts  of  EPA’s  final  UMTRCA 
regulations  are  directed  to  the 
permanent  disposal  of  uranium  mill 
tailings.  See  40  CFR  part  192,  subpart  D 
(subpart  D).  Among  the  requirements  of 
subi^  D  is  the  mandate  that  radon 
releases  horn  the  disposal  sites  not 
exceed  a  flux  of  20  pCi/m2-s.  40  CFR 
192.32(a)  and  (b).  Ofoer  aspects  of 
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subpart  D  pertain  to  ground  water, 
monitoring,  design,  and  duration  of 
closure.  See  40  CFR  192.32  and  192.33. 
With  the  exception  of  the  ground  water 
provisions  at  40  CFR  192.20(a){2)-(3),  all 
of  subpart  D  was  upheld  by  the  Tenth 
Circuit  in  AMC  v.  Thomas.  772  F.2d  at 
640.  EPA  is  currently  engaged  in 
rulemaking  to  address  the  ground  water 
remand. 

Because  NRC  implements  EPA’s 
general  UMTRCA  standards  for  its 
licensees  (as  do  its  Agreement  States),  it 
has  promulgated  its  own  implementing 
regulations  in  the  form  of  “criteria.”  See 
generally  10  CFR  part  40,  appendix  A. 
While  these  criteria  set  forth  a  variety  of 
specific  requirements — financial, 
technical,  and  administrative — to 
govern  the  final  reclamation  (i.e., 
closure)  design  for  each  disposal  site, 
they  also  provide  for  "site-specific” 
flexibility  by  authorizing  alternatives 
that  are  at  least  as  stringent  as  EPA's 
general  standards  and  NRC’s  criteria, 

“to  the  extent  practicable”  as  provided 
in  section  84c  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  Id.  at  Introduction. 

Overall,  NRC’s  implementation 
criteria  set  forth  a  rigorous  program 
governing  the  reclamation  of  the 
disposal  sites  so  that  closure  will  (1)  last 
for  1,000  years  to  the  extent  reasonable, 
but  in  any  event  at  least  200  years,  and 
(2)  limit  radon  release  to  20  pCi/m  2-s 
throughout  that  period.  The  design  must 
be  able  to  withstand  extreme  weather 
and  other  natural  forces.  Upon  review, 
EPA  believes  the  NRC  criteria  comprise 
a  comprehensive  response  to  EPA’s 
general  standards  at  40  CFR  part  192, 
subpart  D.  However,  as  noted  above, 
nothing  in  either  EPA’s  general 
standards  or  NRC’s  implementing 
criteria  previously  compelled  sites  to 
proceed  towards  final  closure  by  a 
certain  date.  This  was  the  reason  for 
EPA’s  decision  in  1989  to  promulgate 
the  subpart  T  NESHAP  under  the  CAA. 
Moreover,  neither  EPA’s  general 
UMTRCA  regulations,  nor  NRC’s 
implementing  criteria  previously 
required  appropriate  monitoring  to 
ensure  compliance  with  the  20  pCi/m  z- 
s  standard.  Nevertheless,  as  discussed 
below,  the  CAA  was  subsequently 
amended  to  allow  the  EPA  not  to 
regulate  NRC  licensees  if  it  concludes 
that  the  NRC  regulatory  scheme 
provides  an  ample  margin  of  safety  to 
protect  the  public  heal  A. 

B.  Clean  Air  Act  Amendments  of  1 990: 
Section  112(d)(9)  ("Simpson 
Amendment  ) 

The  purpose  of  this  provision  is  to 
preserve  governmental  resources  and 
avoid  ne^less,  burdensome,  and 
potentially  contradictory  CAA 


regulations.  Specifically,  section 
112(d)(9)  makes  explicit  that  EPA  need 
not  regulate  radionuclides  under  the 
CAA  for  radionuclide  sources  that  are 
sufilciently  regulated  by  NRC  or  its 
Agreement  States  (under  the  Atomic 
Energy  Act  or  its  component  acts,  such 
as  UMTRCA).  More  particularly,  section 
112(d)(9)  allows  EPA  to  decline  to 
regulate  under  section  112  if  the 
Administrator  determines  “by  rule,  and 
after  consultation  with  the  [NRC),”  that 
NRC’s  regulatory  program  for  a 
particular  source  “category  or 
subcategory  provides  an  ample  margin 
of  safety  to  protect  the  public  health.” 

As  EPA  interprets  section  112(d)(9), 
the  Agency  may  rescind  the  subpart  T 
NESHAP  as  it  applies  to  non- 
operational  uranium  mill  tailings 
disposal  facilities  licensed  by  NRC  or  an 
affected  Agreement  State  if  the  Agency 
(1)  consults  with  NRC,  (2)  engages  in 
public  notice  and  comment  rulemaking, 
and  (3)  finds  that  the  separate  NRC 
regulatory  program  provides  an 
equivalent  level  of  public  health 
protection  (i.e.,  an  ample  margin  of 
safety)  as  would  implementation  of 
subpart  T.  While  this  rulemaking  may 
commence  prior  to  final  development  of 
NRC’s  regulatory  program,  that  program 
must  fully  satisfy  the  statute  at  the  time 
EPA  takes  final  action.  In  so  doing,  EPA 
must  find  that  the  NRC  regulatory 
program  satisfies  the  CAA  standard,  not 
that  full  and  final  implementation  of 
that  program  has  already  successfully 
occurred. 

C.  Memorandum  of  Understanding 
(MOU) 

EPA,  NRC  and  the  affected  Agreement 
States  entered  intensive  discussions 
about  these  matters.  This  inter-agency 
consultation  and  review  resulted  in  the 
execution  of  a  Memorandum  of 
Understanding  (MOU).  a  copy  of  which 
was  printed  at  the  end  of  the  proposed 
rule  to  rescind  subpart  T  published 
December  31, 1991  (56  FR  67568).  The 
primary  purpose  of  the  MOU  is  to 
ensure  that  non-operational  uranium 
mill  tailings  piles  and  impoundments 
licensed  by  NRC  or  an  affected 
Agreement  State  achieve  compliance 
through  emplacement  of  a  permanent 
radon  barrier  with  the  20  pCi/m  z-s  flux 
standard  specified  in  EPA’s  UMTRCA 
standards  (40  CFR  192.32(b)(1))  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee).  The  goal  is  that  this  occur  as 
to  all  current  disposal  sites  by  the  end 
of  1997,  or  within  seven  years  of  when 
the  existing  operating  and  standby  sites 
enter  disposal  status. 


The  MOU  called  for  EPA  to  modify  its 
UMTRCA  regulations  (at  40  CFR  part 
192,  subpart  D)  to  address  the  timing 
concern  that  resulted  in  EPA’s  1989 
decision  to  promulgate  subpart  T.  In 
addition,  the  MOU  called  for  NRC  to 
modify  its  implementing  regulations  at 
10  CFR  part  40,  appendix  A,  as 
appropriate,  and  to  immediately 
commence  efforts  to  amend  the  licenses 
of  the  non-operational  mill  tailings 
disposal  site  owners  and  operators  to 
include  reclamation  plans  that  require 
compliance  with  the  20  pCi/m  z-s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  This  was  to  be 
accomplished  either  through  voluntary 
cooperation  with  the  licensees,  or 
through  administratively  enforceable 
orders.  In  accordance  with  the  MOU, 
the  NRC  and  affected  Agreement  States 
have  agreed  to  amend  the  licenses  of  all 
sites  whose  milling  operations  have 
ceased  and  whose  tailings  piles  remain 
partially  or  totally  uncovered.  The 
amended  licenses  would  require  each 
mill  operator  to  establish  a  detailed 
tailings  closure  plan  for  radon  to 
include  key  closure  milestones  and  a 
schedule  for  timely  emplacement  of  a 
permanent  radon  barrier  on  all  non- 
operational  tailings  impoundments  to 
ensure  that  radon  emissions  do  not 
exceed  a  flux  of  20  pCi/m  z-s.  These 
actions,  coupled  with  NRC’s 
commitment  to  enforce  the  amended 
licenses,  are  intended  to  provide  the 
basis  for  EPA  to  make  the  requisite 
findings  under  CAA  section  112(d)(9) 
for  rescission  of  subpart  T. 

D.  Settlement  Agreement 

In  light  of  CAA  section  112(d)(9),  and 
in  order  to  foster  a  consensus  approach 
to  regulation  in  this  area,  EPA  then 
commenced  discussions  with  NRC,  the 
American  Mining  Congress  (AMC),  and 
the  Environmental  Defense  Fund  (EDF). 
As  a  result  of  discussions  after 
execution  of  the  MOU,  a  final  settlement 
agreement  was  executed  between  EPA, 
AMC,  EDF,  NRDC  and  individual  site 
owners,  to  which  NRC  agreed  in 
principle  by  letter.  The  settlement 
agreement  continues  the  regulatory 
approach  set  forth  in  the  MOU  adding 
extensive  detail  to  that  agreement. 

E.  Actions  by  NRC  and  EPA  Pursuant  to 
the  MOU  and  Settlement  Agreement 

1.  EPA  Regulatory  Actions 

On  December  31, 1991,  EPA  took 
several  steps  towards  fulfilling  its 
responsibilities  under  the  MOU  and  in 
implementing  CAA  section  112(d)(9)  by 
publishing  three  Federal  Register  (FR) 
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notices.  In  the  first  notice  (56  FR  67537), 
EPA  published  a  final  rule  to  stay  the 
effectiveness  of  40  CFR  part  61,  subpart 
T,  as  it  applies  to  dwners  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  licensed  by  the  NRC  or  an 
Agreement  State.  The  stay  will  remain 
in  effect  until  the  Agency  rescinds  the 
uranium  mill  tailings  NESHAP  at  40 
CFR  part  61,  subpart  T.  However,  if  EPA 
fails  to  complete  that  rulemaking  by 
June  30, 1994,  the  stay  will  expire  and 
the  requirements  of  subpart  T  will 
become  effective. 

In  a  second  notice  published  on 
December  31, 1991,  the  Agency 
proposed  to  rescind  the  NESHAP  for 
radionuclides  that  appears  at  40  CFR 
part  61.  subpart  T,  as  it  applies  to  non- 
operational  uranium  mill  tailings 
disposal  sites  licensed  by  the  NRC  or  an 
Agreement  State  (56  FR  67561). 

In  the  third  notice.  EPA  published  an 
advanced  notice  of  propos^ 
rulemaking  to  amend  40  CFR  part  192, 
subpart  D  (56  FR  67569)  to  provide  for 
site  closure  to  occur  as  exp^itiously  as 
practicable  considering  te<dmological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee),  and  appropriate 
monitoring  requirements  for  non- 
operational  uranium  mill  tailings  piles. 
These  amendments  would  ensure  timely 
compliance  and  add  monitoring 
requirements  currently  lacking  in  the 
UMTRCA  regulations. 

EPA  published  a  notice  on  June  8, 
1993,  proposing  to  amend  40  CFR  part 
192  subpart  D.  (58  FR  32174).  On 
Novemter  15, 1993,  EPA  published  the 
final  rule  amending  40  CFR  part  192, 
subpart  D.  (58  FR  60340).  This  final  rule 
requires:  (1)  Emplacement  of  a 
permanent  radon  barrier  constructed  to 
achieve  compliance  with,  including 
attainment  of,  the  20  pQ/m  z-s  flux 
standard  by  all  NRC  or  Agreement  State 
licensed  sites  that,  absent  rescission, 
would  be  subject  to  subpart  T;  (2) 
interim  milestones  to  assure  appropriate 
progress  in  emplacing  the  permanent 
radon  barrier,  and  (3)  that  site  closure 
occur  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  after  the  impoundments 
cease  operation.  EPA  announced  a  goal 
that  this  occur  by  December  31, 1997, 
for  those  non-operational  uranium  mill 
tailings  piles  listed  in  the  MOU  between 
EPA,  NRC  and  affected  Agreement 
States  (at  56  FR  67568).  or  seven  years 
after  the  date  on  which  the 
impoundments  cease  operation  for  all 
other  piles. 

As  intended  by  EPA.  the  phrase  “as 
expeditiously  as  practicable  considering 
technological  feasibility ,“  means  as 
quickly  as  possible  considering:  (1)  The 


physical  characteristics  of  the  tailings 
and  sites;  (2)  the  limits  of  available 
technology;  (3)  the  need  for  consistency 
with  mandatory  requirements  of  other 
regulatory  programs;  and  (4)  factors 
beyond  the  control  of  the  licensee. 

While  this  phrase  does  not  preclude 
economic  considerations  to  the  extent 
provided  by  the  phrase  "available 
technology,”  it  also  does  not 
contemplate  utilization  of  a  cost-benefit 
analysis  in  setting  compliance 
schedules.  The  radon  control 
compliance  schedules  are  to  be 
developed  consistent  with  the  targets  set 
forth  in  the  MOU  as  reasonably  applied 
to  the  specific  circumstances  of  each 
site. 

EPA  recognized  that  the  UMTRCA 
regulatory  scheme  encompasses  a 
design  standard.  EPA  made  minor 
amendments  to  this  scheme  to  better 
facilitate  implementation  of  the 
regulation  without  fundamentally 
altering  the  current  method  of 
compliance.  Subpart  D,  as  amended, 
requires  site  control  to  be  carried  out  in 
accordance  with  a  written  tailings 
closure  plan  (radon),  and  in  a  manner 
which  ensures  that  closure  activities  are 
initiated  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
licensees).  The  tailings  closure  plan 
(radon),  either  as  originally  written  or 
subsequently  amended,  will  be 
incorporated  into  the  individual  site 
licenses,  including  provisions  for  and 
amendments  to  the  milestones  for 
control,  after  NRC  or  an  affected 
Agreement  State  finds  that  the  schedule 
reflects  compliance  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  fectors  beyond  the 
control  of  the  licensee).  The  compliance 
schedules  are  to  be  developed 
consistent  with  the  targets  set  forth  in 
the  MOU  as  reasonably  applied  to  the 
specific  circumstances  of  each  site  with 
a  goal  that  final  closure  occur  by 
December  31, 1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU  between  EPA,  NRC 
and  affected  Agreement  States  (at  56  FR 
67568),  or  seven  years  after  the  date  on 
which  the  impoundments  cease 
operation  for  all  other  piles.  These 
schedules  must  include  key  closure 
milestones  and  other  milestones  which 
are  reasonably  calculated  to  promote 
timely  compliance  with  the  20  pCi/m^- 
s  flux  standard.  Milestones  which  are 
not  reasonably  calculated  to  advance 
timely  compliance  with  the  radon  air 
emissions  standard,  e.g.  installation  of 
erosion  protection  and  groundwater 
corrective  actions,  are  not  relevant  to 
the  tailings  closure  plans  (radon).  In 


addition,  subpart  D  requires  that 
licensees  ensure  that  radon  closure 
milestone  activities,  such  as  wind 
blown  tailings  retrieval  and  placement 
on  the  pile,  interim  stabilization 
(including  dewatering  or  the  removal  of 
freestanding  liquids  and  recontouring), 
and  radon  barrier  construction,  are 
undertaken  to  achieve  compliance  with, 
including  attainment  of,  the  20  pCi/m^- 
s  flux  standard  as  expeditiously  as 
practicable  considering  technological 
leasibiUty. 

The  goal  of  the  amendments  to 
subp€irt  D  is  for  existing  sites,  or  those 
that  become  non-operational  in  the 
future,  to  achieve  compliance  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  licensees) 
within  the  time  periods  set  forth  in  the 
MOU,  including  Attachment  A  thereto, 
and  for  new  sites  to  achieve  compliance 
no  later  than  seven  years  after  becoming 
non-operational. 

However,  if  the  NRC  or  an  Agreement 
State  makes  a  finding  that  compliance 
with  the  20  pCi/m^-s  flux  standard  has 
been  demonstrated  through  appropriate 
monitoring,  after  providing  an 
opportunity  for  public  participation, 
then  the  performance  of  the  milestone(s) 
may  be  extended.  If  an  extension  is 
granted,  then  during  the  period  of  the 
extension,  compliance  with  the  20  pCi/ 
m2-s  fliix  standard  must  be 
demonstrated  each  year.  Additionally, 
licensees  may  request,  based  upon  cost, 
that  the  final  compliance  date  for 
emplacement  of  the  permanent  radon 
barrier,  or  relevant  milestone  set  forth  in 
the  applicable  license  or  incorporated  in 
the  (it^on)  tailings  closure  plan,  be 
extended.  The  NRC  or  an  affected 
Agreement  State  may  approve  such  a 
request  if  it  finds,  after  prxrviding  the 
opportunity  for  public  participation, 
that:  (1)  The  licensee  is  making  good 
faith  efforts  to  emplace  a  permanent 
radon  barrier  constructed  to  achieve  the 
20  pCi/m2-s  flux  standard;  (2)  such 
delay  is  consistent  with  the  definition  of 
“available  technology;”  and  (3)  such 
delay  will  not  result  in  radon  emissions 
that  are  determined  to  result  in 
significant  incremental  risk  to  the 
public  health.  Such  a  finding  should  be 
accompanied  by  new  deadlines  which 
reasonably  correspond  to  the  target 
dates  identified  in  Attachment  A  of  the 
MOU.  (56  FR  67569). 

EPA  expects  the  NRC  and  Agreement 
States  to  act  consistently  with  their 
commitment  in  the  MOU  and  provide 
for  public  notice  and  comment  on 
proposals  or  requests  to  (1)  incorporate 
radon  tailings  closure  plans  or  other 
schedules  for  effecting  emplacement  of 
a  permanent  radon  banier  into  licenses. 
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and  (2)  amend  the  radon  tailings  closure 
schedules  as  necessary  or  appropriate 
for  reasons  of  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensees).  Under  the  terms  of  the 
MOU,  NRC  should  do  so  with  notice 
timely  published  in  the  Federal 
Register.  In  addition,  consistent  with 
the  MOU,  members  of  the  public  may 
request  NRC  for  action  on  these  matters 
pursuant  to  10  CFR  2.206.  EPA  also 
expects  the  Agreement  States  to  provide 
comparable  opportunities  for  public 
participation  pursuant  to  their  existing 
authorities  and  procedures. 

The  UMTRCA  regulations,  as 
promulgated  by  EPA  and  implemented 
by  NRC  prior  to  the  1993  amendments, 
while  ultimately  limiting  emissions  to 
the  same  numerical  level  as  subpart  T, 
were  supported  by  a  variety  of  design- 
based  substantive  and  procedural 
requirements  that  speak  to  UMTRCA ’s 
unique  concern  that  final  site  closure 
occur  in  a  manner  that  will  last  1,000 
years  or  at  least  200  years,  but  did  not 
require  monitoring  of  emissions  to 
conHrm  the  performance  of  the  earthen 
cover.  See  generally  10  CFR  part  40. 
appendix  A  and  40  CFR  part  192. 
Subpart  D,  as  amended,  requires  all 
appropriate  monitoring  be  conducted 
pursuant  to  the  procedures  described  in 
40  CFR  part  61,  appendix  B,  Method 
115,  or  any  other  measurement  method 
proposed  by  a  licensee  and  approved  by 
NRC  or  the  affected  Agreement  State  as 
being  at  least  as  effective  as  EPA 
Method  115  in  demonstrating  the 
effectiveness  of  the  permanent  radon 
barrier  in  achieving  compliance  with 
the  20  pCi/m2-s  flux  standard.  After 
emplacement  of  a  permanent  radon 
barrier  designed  and  constructed  to 
achieve  compliance  with,  including 
attainment  of.  the  20  pCi/m^-s  flux 
standard,  the  licensee  shall  conduct 
appropriate  monitoring  and  analysis  of 
the  radon  flux  through  the  barrier.  This 
monitoring  will  verify  that  the  design  of 
the  permanent  radon  barrier  is  effective 
in  ensuring  that  emissions  of  radon-222 
will  not  exceed  compliance  with  the  20 
pCi/m2-s,  as  contemplated  by  40  CFR 
192.32(b)(l)(ii).  EPA  intends  that  the 
permanent  radon  barrier  be  designed  to 
ensure  sustained  compliance  with  the 
20  pCi/m2-s  flux  standard  by  all  sites, 
but  does  not  require  continuous 
emissions  monitoring.  Rather,  a  single 
monitoring  event  may  suffice  to  verify 
the  design  of  the  permanent  radon 
barrier  to  ensure  continued  compliance. 
Note,  however,  that  if  the  NRC  or  an 
Agreement  State  extends  the  time  for 
performance  of  milestones  after  making 
a  finding  that  compliance  with  the  20 
pCi/m2-s  flux  standard  has  been 


demonstrated  by  appropriate 
monitoring,  compliance  with  the  20 
pCi/m2-s  flux  standard  must  be 
demonstrated  each  year  during  the 
period  of  the  extension. 

2.  NRC  Regulatory  Action 

On  November  3, 1993,  NRC  proposed 
uranium  mill  tailings  regulations  to 
conform  the  NRC  requirements  to  EPA’s 
proposed  amended  standards  at  40  CFR 
part  192  subpart  D.  (58  FR  58657). 

Section  84a(2)  of  the  Atomic  Energy  Act 
requires  NRC  to  conform  its  regulations 
to  EPA’s  regulations  promulgated  imder 
UMTRCA.  As  noted  above,  the  existing 
NRC  criteria  while  providing  a 
comprehensive  response  to  EPA’s 
general  UMTRCA  standards  did  not 
compel  sites  to  proceed  to  flnal  closure 
by  a  date  certain  nor  did  they  require 
monitoring.  The  proposed  regulations 
amend  Criterion  6  and  add  a  new 
Criterion  6A  and  definitions  to  the 
Introduction  to  appendix  A  to  part  40  of 
title  10  of  the  CFR.  Consistent  with  the 
MOU,  NRC’s  proposal  provides  for 
timely  emplacement  of  the  “final” 
radon  barrier  and  requires  appropriate 
verification  of  the  radon  flux  through 
that  barrier. 

Proposed  Criterion  6  paragraph  2 
provides  for  appropriate  testing  and 
analysis  to  verify  that  the  construction 
of  the  barrier  effectively  controls  radon 
horn  uranium  byproduct  material  to  a 
level  not  exceeding  20  pCi/m^-s. 
Paragraph  3  requires  verification  of  the 
radon  flux  to  be  conducted  over  the 
covered  portion  of  the  pile  or 
impoundment  if  phased  emplacement  of 
the  barrier  is  authorized.  Paragraph  4 
would  require  reporting  and 
recordkeeping. 

As  proposed.  Criterion  6A  addresses 
the  timeliness  of  complying  with  the 
requirements  of  Criterion  6  as  applied  to 
uranium  mill  tailings.  Paragraph  1 
would  require  compliance  with 
Criterion  6  as  expeditiously  as 
practicable  considering  technological 
feasibility  after  a  pile  or  impoundment 
containing  uranium  byproduct  materials 
ceases  operation.  In  addition,  this 
paragraph  would  require  inclusion  of 
specific^  interim  milestones  in  the 
individual  site  license.  Proposed 
Criterion  6A  also  sets  forth  the 
conditions  for  Commission  approval  of 
extensions  for  performance  of 
milestones  and  continued  acceptance  of 
uranium  byproduct  and  other  materials 
in  the  pile  or  impoimdment.  See 
Proposed  10  CFR  part  40  appendix  A 
Criterion  6A  paragraphs  2  and  3  at  58 
FR  58664. 


3.  Amendment  of  NRC  and  Agreement 
State  Licenses 

Consistent  with  their  commitments 
under  the  MOU,  as  well  as  EPA’s 
previous  proposal  to  rescind  subpart  T 
(56  FR  67561  December  31, 1991),  NRC 
and  the  affected  Agreement  States 
agreed  to  amend  the  licenses  of  all  non- 
operational  uranium  mill  tailings  sites 
to  ensure  inclusion  of  schedules  for 
emplacing  a  permanent  radon  barrier  on 
the  tailings  impoundments,  as  well  as 
interim  milestones  (e.g.,  wind  blown 
tailings  retrieval  and  placement  on  the 
pile,  interim  stabilization  and  radon 
barrier  construction).  To  this  end,  NRC 
and  the  Agreement  States  requested  the 
licensees  to  voluntarily  seek  amended 
licenses  and  have  completed  processing 
those  requests.  NRC  has  continued  the 
spirit  of  cooperation  between  EPA  and 
NRC  by  keeping  the  Agency  apprised  of 
the  status  of  the  approval  of  reclamation 
plans  and  amendment  of  licenses. 

As  of  September  30, 1993,  NRC  and 
the  Agreement  States  had  completed  all 
license  amendments  for  closure  of 
licensed  non-operational 
impoundments,  with  the  exception  of 
the  license  amendment  for  the  Atlas  site 
located  in  Moab,  Utah. 

NRC  informed  EPA  by  letter  that  the 
Commission  received  extensive 
comments  on  NRC’s  July  20, 1993 
proposal  to  approve  the  Atlas 
reclamation  plan,  including  the  closure 
schedule  and  interim  milestones 
required  by  the  MOU,  and  the 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  for  the 
Atlas  mill.  NRC  rescinded  its  Finding  of 
No  Significant  Impact  for  the  Atlas  mill 
in  October  1993.  58  FR  52516  (October 
8, 1993).  One  issue  appears  to  be  the 
potential  for  flooding  of  the  Atlas 
impoundment  if  it  is  reclaimed  on-site, 
due  to  the  proximity  of  the  site  to  the 
Colorado  River.  This  concern  and  others 
appear  to  have  caused  delays  in  the 
license  amendment  for  this  site.  NRC 
informed  EPA  it  intends  to  reassess  the 
reclamation  plan  for  that  site  and 
prepare  a  report.  Based  on  the  results  of 
that  reassessment,  the  NRC  will 
determine  what  the  next  steps  should 
be.  In  its  reassessment  of  the 
reclamation  plan,  NRC  will  obtain  input 
fi'om  Federal,  State,  and  local 
representatives.  NRC  is  actively 
pursuing  a  timely  final  decision  on  the 
Atlas  site  location  and  its  reclamation 
plan.  To  this  end,  NRC  informed  EPA  by 
letter  dated  December  28, 1993,  that 
NRC  has  conducted  several  meetings 
with  the  various  representatives 
enumerated  above  and  has  requested 
additional  technical  information  from 
the  licensee. 
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The  near  edge  of  town  is  located 
about  2  km  to  the  east  of  the  Atlas 
tailings  impoundment.  However,  it 
appears  the  area  within  a  1.5  km  radius 
of  the  Atlas  mill  tailings  impoundment 
site  is  sparsely  ^pulated.  An  interim 
cover  is  being  placed  over  the 
impoundment  for  radon  emission 
control  as  the  Atlas  tailings 
impoundment  dries  sufficiently  to  allow 
access  of  the  necessary  equipment.  As 
discussed  in  the  Background 
Information  Document  (BID)  for  the 
amendments  to  40  CFR  192  subpart  D, 
interim  covers  significantly  reduce 
radon  emissions.  Technical  Support  for 
Amending  Standards  for  Management  of 
Uranium  Byproduct  Materials:  40  CFR 
Part  192  Background  Information 
Document,  EPA  402-R-93-085,  October 
1993. 

If  the  1996  MOU  target  date  for 
emplacement  of  the  permanent  radon 
barrier  is  extended  by  NRC,  EPA  will 
review  such  an  extension  at  that  time. 
Under  the  present  circumstances,  it 
appears  an  extension  of  the  MOU  target 
date  would  be  consistent  with  the 
factors  to  be  considered  under  the  “as 
expeditiously  as  practicable”  standard  - 
at  40  CFR  section  192.32(a)(3)(i),  since 
there  may  be  a  need  for  consistency 
with  mandatory  requirements  of  other 
regulatory  programs  (i.e.,  NEPA)  and 
there  may  be  factors  beyond  the  control 
of  the  licensee.  40  CFR  section 
192.31(k).  Based  on  representations 
from  NRC,  EPA  believes  that  the  extra 
time  NRC  is  taking  to  further  review  the 
proposed  Atlas  mill  site  reclamation 
plan  is  necessary  to  address  the  large 
amount  of  public  comments  received 
and  that  it  will  result  in  a  final  solution 
that  is  more  responsive  to  public 
comment. 

NRC  and  the  affected  Agreement 
States  have  also  agreed  to  enforce  the 
provisions  of  the  amended  licenses  to 
ensure  compliance  with  the  new 
schedules  for  emplacing  the  permanent 
radon  barriers,  including  interim 
milestones,  and  to  ensure  (and  verify) 
the  efficacy  of  the  design  and 
construction  of  the  barrier  to  achieve 
compliance  with  the  20  pCi/m2-s  flux 
standard  contained  in  the  amendments 
to  subpart  D. 

m.  Proposed  Rule  To  Rescind  40  CFR 
Part  61,  Subpart  T  for  NRC  and 
Agreement  ^ate  Licensees 

EPA  is  proposing  to  rescind  subpart  T 
as  it  applies  to  non-operational  uranium 
mill  tailings  disposal  sites  licensed  by 
NRC  or  an  affected  Agreement  State. 
The  Agency  sets  forth  this  proposal 
pursuant  to  its  authority  under  CAA 
section  112(d)(9),  as  amended  in  1990. 
The  support  for  this  proposal  includes 


(1)  The  MOU,  which  reflects 
consultation  with  NRC  and  the  affected 
Agreement  States  and  sets  forth  a  course 
of  conduct  that  will  bolster  NRC's 
regulatory  program  under  UMTRCA  so 
that  it  is  protective  of  public  health  with 
an  ample  margin  of  safety,  (2)  the 
settlement  agreement  which  adds 
comprehensive  detail  to  the  MOU.  (3) 
EPA’s  amendments  to  40  CFR  part  192 
subpart  D,  (4)  the  relevant  license 
amendments,  to  date,  and  (5)  expected 
amendments  by  NRC  to  its 
implementation  regulations  at 
Appendix  A,  10  CFR  part  40. 

A.  Proposed  EPA  Determination  Under 
CAA  Section  112(d)(9) 

1.  Background 

Section  112(d)(9)  authorizes  EPA  to 
decline  to  regulate  radionuclide 
emissions  from  NRC-licensees  under  the 
CAA  provided  that  EPA  determines,  by 
rule,  and  after  consultation  with  NRC, 
that  the  regulatory  scheme  established 
by  NRC  protects  Ae  public  health  with 
an  ample  margin  of  safety.  The 
legislative  history  of  section  112(d)(9) 
provides  additional  guidance  as  to  what 
is  meant  by  “an  ample  margin  of  safety 
to  protect  the  public  health”  and  what 
process  the  Administrator  should  follow 
in  making  that  determination  in  a 
rulemaking  proceeding  under  section 
112(d)(9).  The  Conference  Report  points 
out  that  the  “ample  margin  of  safety” 
finding  under  section  112(d)(9)  is  the 
same  “ample  margin  of  safety” 
requirement  that  was  contained  in 
section  112  of  the  CAA  prior  to  its 
amendment  in  1990.  The  conferees  also 
made  clear  that  the  process  the 
Administrator  was  expected  to  follow  in 
making  any  such  determination  under 
section  112(d)(9)  was  that  “required 
imder  the  decision  of  the  U.S.  Court  of 
Appeals  in  NRDC  v.  EPA,  824  F.2d  1146 
(D.C.  Qr  1987)  [Vinyl  Chloride)."  H.R. 
Rep.  952, 101st  Cong..  2d  Sess.  339 
(1990). 

EPA  has  already  made  a 
determination  in  promulgating  subpart 
T  that  compliance  with  the  20 
Ci/m2-s  standard  protects  public 
ealth  with  an  ample  margin  of  safety. 
EPA  conducted  a  risk  analysis  in 
promulgating  subpart  T  in  1989.  At  that 
time,  EPA  determined  that  the  20 
pCi/m2-s  flux  standard  was  a  “baseline” 
that  was  provided  by  EPA’s  general 
UMTRCA  standards  at  40  C^  part  192 
subpart  D.  EPA  further  determined  that 
compliance  with  that  baseline  would  be 
protective  of  public  health  with  an 
ample  margin  of  safety.  EPA 
promulgated  subpart  T  to  ensiire 
achievement  of  the  flux  standard  at  non- 
operational  sites  in  a  timely  manner.  In 


conducting  this  rescission  rulemaking, 
EPA  is  not  revisiting  the  risk  analysis 
nor  decision  methodology  that 
supported  the  promulgation  of  subpart 
T;  rather,  EPA  is  only  visiting  whether 
NRC's  regulatory  program  under 
UMTRCA  will  meet  Ae  20  pCi/m2-s 
flux  standard  established  in  subpart  T  as 
being  a  safe  level  in  a  timely  manner 
thereby  rendering  subpart  T 
unnecessarily  duplicative. 

EPA’s  proposea  determination  that 
the  NRC  regulatory  program  protects 
public  health  with  an  ample  margin  of 
safety  includes  a  finding  that  NRC  and 
the  affected  Agreement  States  are 
implementing  and  enforcing,  in 
significant  part  on  a  programmatic  and 
site-specific  basis:  (1)  The  regulations 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
consistent  with  the  settlement 
agreement  described  above;  and  (2)  the 
operating  license  (i.e.,  tailings  closure 
plan)  requirements  that  establish 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20 
pCi/m2-s  flux  standard.  In  addition,  in 
determining  whether  EPA’s  and  NRC’s 
regulatory  changes  have  been  effectively 
promulgated,  EPA  will  assess  whether 
any  judicial  challenge  to  these 
regulations  is  pending  and,  if  so, 
whether  such  challenge  presents  a 
significant  risk  of  interference  with  the 
purposes  and  objectives  of  the  MOU,  as 
reflected  in  the  regulatory  changes. 

2.  EPA’s  UMTRCA  Standards 

As  discussed  above,  EPA  has 
modified  its  UMTRCA  regulations  (40 
CFR  part  192  subpart  D)  to  require 
compliance  with  the  20  pCi/m2-8  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(and  factors  beyond  ^e  control  of  the 
licensee),  and  to  require  appropriate 
monitoring  to  verify  the  efficacy  of  the . 
design  of  Ae  permanent  radon  barrier. 
By  definition,  no  more  rapid 
compliance  can,  as  a  practical  matter 
occur,  because  this  schedule  represents 
the  earliest  that  the  sites  could  be 
closed.  EPA  expects  that  these 
compliance  schedules  will  be  developed 
consistent  with  the  targets  set  forth  in 
the  MOU  as  reasonably  applied  to  the 
specific  circiunstances  of  each  site. 

When  EPA  promulgated  subpart  T  it 
recognized  that  many  sources  might  not 
be  able  to  comply  with  the  two  year 
compliance  date  then  required  pursuant 
to  section  112.  Based  on  this,  subpart  T 
includes  a  provision  that  in  such  a  case 
EPA  would  “establish  a  compliance 
agreement  which  will  assure  that 
disposal  will  be  completed  as  quickly  as 
possible.”  40  CFR  61.222(b).  The  time 
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period  required  for  closure  under 
subpart  D  embodies  tbe  same  approach. 
In  practice,  therefore,  both  subpart  T 
and  subpart  D  establish  the  same  basic 
timefrai^  for  achievement  of  the  flux 
standard.  Assuming  NRC  and  the 
Agreement  States  fdthfully  implement 
subpart  D  and  the  license  amendments 
required  under  subpart  D,  EPA  would 
not  expect  there  to  be  any  significant 
difieience  between  these  two  programs 
in  the  amount  of  time  required  for  sites 
to  comply  with  the  flux  standard. 

As  discussed  above,  subpart  D  as 
amended,  provides  that  Ni^  may  grant 
an  extension  of  time  to  comply  with 
either  of  the  following  deadlines;  (1) 
Performance  of  milestones  based  upon  a 
finding  that  compliance  with  the  20 
pQ/m^-s  flux  standard  has  been  met.  or 
(2)  final  compliance  beyond  the  date  or 
relevant  milestone  based  upon  cost. 

EPA  considers  these  two  bases  upon 
which  NRC  may  grant  an  extension  to 
be  mutually  exdusive,  ie..  a  request  for 
a  specific  extenaon  may  be  bas^  on 
one  or  the  other  but  not  both  grounds. 

If  a  milestone  is  being  extendi  for  a 
basis  other  than  cost,  such  an  extension 
may  be  granted  if  NRC  finds  that 
compliance  with  the  20  pQ/mz-s  flux 
standard  has  been  demonstrated  using 
EPA  Method  IIS  or  an  NRC  approved 
alternative.  In  addition  the  site  must 
continue  to  dmnonstrate  compliance 
with  this  flux  standard  on  an  annual 
basis.  However,  if  a  licensee  requests 
extension  of  the  final  compliant  date 
(or  relevant  milestone)  based  upon  cost, 
such  an  extension  may  only  be  granted 
if  NRC  finds  that  the  mree  criteda 
specified  in  40  CFR  section 
192.32(aX3Miii)  are  met.  Any  extensions 
of  the  ^al  compliance  date  based  upon 
cost  will  be  granted  on  a  site-specific 
basis. 

If  a  licensee  requests  an  extension  of 
the  final  comphanoe  date  based  upon 
cost,  technology  may  not  be  used  as  a 
basis  for  granting  the  extension  unless 
the  costs  are  grossly  excessive,  as 
measured  by  normal  practice  within  the 
industry.  EPA  recognises  that  the 
emissions  from  the  pile  may  exceed  the 
20  pCi/mz-s  flux  standard  pending  final 
compliance,  but  believes  these  increases 
will  be  minimal  and  of  limited  duration. 
Further,  a  lifetime  individual  risk  of 
approximately  1  in  lOXKM  is  considered 
safe  under  tbe  benzene  policy  based  on 
70  years  of  exposure.  54  FR  38044 
(Septendrar  14. 1989).  EPA  does  not 
anticipate  the  short  extensions  in  the 
time  to  complete  tbe  radon  barrier 
contemplati^  in  subpart  D  and  the 
propos^  NRC  conforming  amendments 
to  increase  the  maximum  lifetime 
individual  risk  beyond  1  in  104)00.  the 
level  which  EPA  round  to  protect  the 


public  health  with  an  ample  margin  of 
safety  in  promulgating  subpart  T.  54  FR 
51656  (December  15. 1989).  EPA 
believes  this  is  consistait  vdth  the 
reality  of  short-term  risks  from  radon 
emissions  during  the  period  of  delay, 
and  consistent  with  the  risks  associated 
with  negotiated  compliance  agreements 
when  non-operational  sites  foil  to  close 
within  the  two  year  period  required  by 
subpart  T.  EPA  believes  these  emissions 
should  not  exceed  those  emissions 
which  could  occur  under  subpart  T  if 
compliance  agreements  had  bwn 
negotiated.  Ejtiensions  based  upon  cost 
will  only  be  granted  if  NRC  or  an 
Agreement  State  finds,  after  providing 
an  opportunity  for  public  participation, 
that  the  emissions  caused  by  the  delay 
will  not  cause  significant  incremental 
risk  to  the  public  health.  Additionally, 
a  site  requesting  an  extension  based 
upon  cost  must  demonstrate  that  it  is 
making  a  good  faith  effort  to  emplace 
the  permanent  radon  barrier.  In  many 
situations,  where  an  interim  cover  is  in 
place,  radon  emissions  are  significantly 
reduced  and  tailings  which  are  wet  or 
ponded  emit  no  significant  levels  of 
radon.  EPA  would  also  evaluate 
extensions  under  the  proposed  section 
61.226(c)  provisions  to  determine 
whether  the  Agency  should  reconsider 
the  rescission  and  seek  reinstatement  of 
subpart  T.  on  either  a  programmatic  or 
site-specific  basis.  Thus,  under  the 
circumstances.  EPA  believes  aflording 
authority  for  extensions  of  the  final 
compliance  date  based  upon  cost  is  not 
inconsistent  with  protecting  the  public 
health  and  today’s  proposal. 

Additionally,  NRC  or  an  Agreement 
State  may  extend  the  date  for 
emplacement  of  the  radon  barrier  based 
on  “factors  beyond  the  control  of  the 
licensee."  as  that  term  is  implicit  in  the 
definition  of  “as  expeditiouriy  as 
practicable."  EPA  understands  that 
under  subpart  D's  provisions  there  is  no 
bar  to  NRC  or  an  Agreement  State 
reconsidering  a  prior  decision 
establishing  a  date  for  emplacement  of 
the  radon  barrier  that  meets  the 
standard  of  “as  expeditiously  as 
possible."  Sudi  reconsideration  could, 
for  example,  be  based  on  the  existence 
of  factors  beyond  the  control  of  the 
licensee,  or  on  a  change  in  any  of  the 
various  factors  that  must  be  considered 
in  establishing  a  date  that  meets  the  “as 
expeditious  as  practicable”  standard  of 
§  192.32(a)(3Kii  However  EPA  stresses 
that  such  a  change  in  circumstances 
would  not  automatically  lead  to  an 
extension.  It  would  be  incumbent  on 
NRC  or  an  Agreement  State  to  evaluate 
all  the  foctors  relevant  under 
§  192.32(a)(3)(i)  before  it  could  change  a 


previously  established  milestone  or  date 
for  emplacement  of  the  final  barrier,  and 
any  new  date  would  have  to  meet  the 
standard  set  out  in  $  192.32(a)(3Ki)- 
Finally,  NRC’s  and  Agreement  ^tes’ 
authority  to  reconsider  previously 
established  milestones  or  dates  would 
include  authority  to  shortMi  or  speed  up 
such  dates,  as  well  as  extend  them.  EPA 
also  expects  that  public  participation 
consistent  with  that  level  of 
participation  provided  in  the  MOU  and 
the  settlement  agreement  will  be 
afforded  the  public  by  NRC  and  the 
Agreement  States  in  amending  the 
licenses  due  to  “factors  beyond  the 
control  of  the  licensee,”  or  for  any  other 
basis. 

3.  NRC’s  Proposed  Conforming 
Regulations 

As  discussed  previously.  NRC  has 
proposed  regulations  to  conform 
appendix  A  of  10  CFR  part  40  to  EPA’s 
general  standards  promulgated  under 
UMTRCA;  the  proposed  rule  is 
currently  in  the  public  cxunment  stage 
58  FR  58657  (November  3, 1993). 
Because  the  public  process  may  alter  the 
final  rule,  especially  since  an  alternative 
for  Criterion  6A  paragraph  2  was 
proposed,  EPA  believes  that  the 
adequacy  of  the  NRC  conforming 
regulations  can  only  be  determined  after 
the  NRC  conforming  regulations  are. 
finalized.  In  making  this  determination, 
EPA’s  decision  will  be  based  upon  the 
Commission’s  final  rule  which  must 
implement  40  CFR  part  192,  subpart  D. 
EPA  will  determine  whether  NRC’s 
regulations  supp(^  rescission  in  Us 
final  rule  to  rescind  subpart  T.  EPA  is 
inviting  comments  as  to  whether  NRC’s 
proposi^  craiforming  regulations 
support  EPA’s  proposal(s)  to  rescind 
subpart  T  by  either  adequately  and 
appropriately  implementing  ^A’s 
amen^ents  to  40  CFR  part  192, 
subpart  D.  or  may  reasonably  be 
exp^ed  to  do  so  prior  to  rescission  of 
subpart  T. 

4.  License  Amendments  to  Date 
Table  1  illustrates  that  all  NRC  and 

aftected  Agreement  State  licenses, 
except  one.  have  been  modified 
pursuant  to  the  MOU.  Attachment  A  to 
the  MOU,  developed  in  conjunction 
with  eadi  site  and  considering  the 
particular  circumstances  of  that  site, 
lists  target  dates  for  emplacement  of  the 
permanent  radon  barrier  with  “a 
guiding  objective  that  this  occur  to  all 
current  disposal  sites  by  the  end  of 
1997.  and  within  seven  years  of  when 
the  existing  operating  and  standby  sites 
cease  operation."  56  FR  67568 
(December  31. 1991).  The  MOU  requires 
NRC  and  the  Agreement  States  to 
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“ensure  .  .  .  that  cover  emplacement  on 
the  tailings  impoundments  occurs  as 
expeditiously  as  practicable  considering 
both  short-term  reductions  in  radon 
releases  and  long-term  stability  of  the 


uranium  mill  tailings.”  Id.  The 
compliance  schedules  are  to  be 
developed  consistent  with  the  MOU 
targets  as  reasonably  applied  to  the 
specific  circumstances  of  each  site  with 


a  goal  that  final  closure  occur  by 
December  31, 1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU. 


Table  1.— Status  of  Reclamation  Plans  for  Non-Operational  Uranium  Mill  Tailings  Impoundments’ 


Facility 

Approval  date 
for  reclamation 
plan 

Approval  date 
for  reclamation 
milestones 

MOU  date  for 
final  radon 
cover 

License  date  for 
final  radon  cover 

ANT.  dsvt  HUls,  WY  . 

A/in/fw 

11/5/92 

11/9/92 

1995 

1995 

1996 
1996 

12/31/94 
26/30«6 
12/28/94 
12/31/96 
12/31/93 
<12/31/18 
■  12/31/95 
612/31/01 
9/30/98 
12/31/95 
12/31/97 
12/31/96 
12/31/92 
12/31/95 

12/31/97 

ARfiO  (^nal,  RlnAwater,  New  Mexico  . 

i/arv<» 

Atbu,  Moeh,  Utah  . 

(3) 

11/4/92 

flonoco,  t^onquista,  Texas  . 

q/'raw 

9/8/93 

Forrl-nawn  Mining,  Ford,  WA  . . 

Q/SnAW 

9/30/93 

2010 

1997 

61996/2001 

Hecla  Mining,  Dtiria,  . 

Q/anAW 

9/30/93 

Homestake  Milan,  NM  . 

7/9SAM 

11/9/92 

Pathfinder-Lucky  Me,  Gas  Hilts,  Wyoming  . 

9yi7Aia 

12/29/92 

1998 

Petrotomics  Shirley  Basin,  WY . 

inw.'VftQ 

1/21/93 

1995 

1997 

Qiiivira,  Amhmsia  1  ake,  NM  . 

in/fiAjn 

1/22/93 

Rio  Algom,  1  «hon,  LIT  . 

9A>QAW 

12/31/96 

1996 

5%ohio  1  -Rar,  Gehotleta,  New  Mexico  . 

11/4/92 

1992 

IIMFTGO,  Gas  HilLs,  Wyoming  . 

Vanous-earty 

80s. 

7/anA» . 

12/2/92 

1995 

UMETCO,  Maybell,  CO  . . 

7/30/93 

1997 

IJMFTCn,  IJravan,  GO  . 

ii>/ai/R7 

12/31/87 

62002 

12/31/96 

12/31/97 

12/31/96 

LING,  Ghiirch  Rock,  NM  . 

R/11A» 

10/29/92 

1997 

l.lnion  Pacific,  Rear  Greek,  Wyoming  . 

4nA» 

11/5/92 

1996 

WNi,  Sherwood,  WA  . . ' . ’ 

flAUVQa 

9/30/93 

1996 

<1/31/98 

WNl’  Split  Rock,  WY  . 

6/17/93  . 

11/5/92 

1995 

12/31/94 

1  NRC  and  the  affected  Agreement  States  committed  to  complete  review  and  approval  of  reclamation  plants,  irx^iuding  schedules  for  emplace¬ 
ment  of  earthem  covers  on  nori-operational  tailings  impoundments  by  September  1993. 

2  Two  impouTKlments;  1996  date  is  for  impoundment  which  was  accepting  waste  from  off-site  for  disposal.  Licensee  has  requested  an  amend¬ 
ment  for  a  one  year  extension  of  dates  for  placenrient  of  radon  barrier  on  the  two  pUes. 

3  Delayed  pending  resolution  of  issues  raised  in  response  to  Federal  Register  notice  dated  July  20, 1993. 

*  Closure  date  change  is  because  of  grourxfwater  remediation  schedule. 

3  Two  impoundments:  large  impoundment  to  be  completed  by  1996,  small  irnpouridment  by  2001 .  Final  radon  barrier  placement  over  the  entire 
pile  shall  be  completed  within  two  years  of  completion  of  groundwater  corrective  actions. 

•  Date  in  the  MOU  is  for  final  reclamation. 


EPA  believes  the  NRC  and  the 
Agreement  States  are  acting  in  good 
faith  to  implement  their  commitments 
under  the  MOU  by  amending  the  site 
licenses.  The  license  amendments  by 
NRC  and  the  affected  Agreement  States 
appear  to  reflect  closure  as 
expeditiously  as  practicable,  thus 
supporting  rescission  of  subpart  T  and 
a  determination  that  the  NRC  program 
protects  public  health  with  an  ample 
margin  of  safety.  In  addition,  consistent 
with  their  commitments  under  the 
MOU,  NRC  and  the  ejected  Agreement 
States  are  providing  opportunities  for 
public  participation  in  the  license 
amendment  process. 

The  license  amendments  noted  in 
Table  1  reflect  consistent  application  of 
the  dates  contained  in  the  MOU.  Three 
exceptions  are  worth  noting.  First, 
although  the  license  amendment  for  the 
Atlas  site  is  not  complete,  EPA  is 
confident  that  NRC  is  actively  pursuing 
final  resolution  of  the  pending 
reclamation  plan.  Pending  final 
approval  of  a  reclamation  plan,  the 
Atlas  site  is  continuing  to  emplace  an 


interim  cover  on  the  pile  to  control 
radon  emissions. 

Second,  the  license  amendments  for 
the  ANC  Gas  Hills  site  address  two 
separate  impoundments.  Consistent 
with  the  MOU,  the  license  amendment 
for  the  non-operational  impoundment 
contains  a  December  31, 1994,  date  for 
emplacement  of  the  permanent  radon 
barrier.  Additionally,  an  impoundment 
previously  designated  as  operational  for 
in-situ  waste  disposal  is  now  non- 
operational.  Emplacement  of  the 
permanent  radon  barrier  on  this  second 
impoundment  is  scheduled  to  be 
completed  by  June  30, 1996,  well  within 
the  seven  year  goal  of  the  MOU  for 
impoundments  which  cease  operations 
after  December  31, 1991. 

Lastly,  the  license  amendment  dates 
for  two  additional  sites,  the  Ford-Dawn 
Mining  site  and  the  WNI  site  both 
located  in  the  Agreement  State  of 
Washington,  are  also  beyond  the  dates 
contain^  in  the  MOU.  However, 
Washington  State  notes  that  for  these 
sites  the  closure  date  was  changed 
because  of  the  groundwater  remediation 
schedule,  and  the  difficulty  experienced 


in  drying  the  piles  due  to  the 
evaporation  and  precipitation  rates.  In 
sum,  EPA  believes  that  the  license 
amendments  adopted  by  NRC  and  the 
Agreement  States  to  date  reflect  a  good 
faith  attempt  to  implement  the  MOU 
and  require  closure  of  the  sites  as 
expeditiously  as  practical  considering 
technological  feasibility. 

While  NRC  and  the  Agreement  States 
have  obtained  license  amendments  for 
all  but  one  of  the  relevant  sites,  they 
have  not  as  of  yet  established  a  record 
for  enforcement  of  these  milestones, 
including  action  on  requests  for 
extensions.  Based  on  NRC 
representations,  no  milestones  occurring 
after  the  date  of  the  MOU.  October  1991, 
have  been  missed  and  as  included  in 
footnote  2  of  Table  1,  an  application  for 
an  extension  is  pending  but  no  action 
has  been  taken.  However,  given  their 
response  to  the  requirements  of  the 
MOU,  and  the  rulemaking  being 
conducted  by  NRC  to  implement  the 
requirements  of  subpart  D,  EPA  believes 
it  may  well  be  able  to  conclude  that  the 
milestones  established  in  the  licenses 
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for  emplacement  of  the  permanent 
radon  barrier  (i.e.,  the  tailings  closure 
plan  (radon))  will  be  implemented  and 
enforced  in  significant  part  on  a 
programmatic  and  site-specific  basis. 

The  relevant  portions  of  the  amended 
licenses  have  been  placed  in  the  docket 
for  this  action,  as  well  as  letters  from 
NRC  to  EPA  apprising  the  Agency  of  the 
status  of  the  license  amendments. 

EPA  and  NRC  have  completed  many 
actions  required  by  the  MOU,  including: 
revising  the  NRC  and  affected 
Agreement  State  licenses  to  reflect  the 
MOU  requirements,  promulgating 
amendments  to  EPA’s  UMTRCA 
regulations  at  40  CFR  part  192,  subpart 
D.  and  proposing  to  ct^orm  the  NRC 
regulations  at  40  CFR  part  10  to  EPA’s 
revised  UMTRCA  regulations.  Based  on 
EPA’s  review,  to  date,  of  the  regulatory 
program  established  by  NRC  under 
UMTRCA  (as  contain^  at  10  CFR  part 
40,  appendix  A),  EPA  has  determined 
that,  once  the  timing  and  monitoring 
concerns  are  fully  and  finally  addressed 
consistent  with  EPA’s  UMTRCA 
standards,  as  well  as  consistent  with 
and  including  the  other  actions  (ag., 
license  amendments)  contemplated  by 
the  MOU.  the  NRC  criteria  will  result  in 
reclamation  designs  and  schedules  fully 
adequate  to  ensure  compliance  with  the 
20  pCi/m2-s  flux  standard  as 
expeditiously  as  practicable  considering 
te(^nological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee).  Additionally,  EPA  expects 
that  when  the  NRC  regulations  are 
finally  amended,  the  Agency  should  be 
able  to  find  that  NRC  and  the  affected 
Agreement  States  are  or  will  be 
implementing  and  enforcing,  in 
significant  part,  the  regulations 
governing  oisposal  of  tailings  and  the 
operating  license  requirements  (tailings 
closure  plem  (radon))  that  establish 
milestones  for  emplacement  of  a 
permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  jjQ/m*- 
s  flux  standard  on  a  programmatic  and 
a  site-specific  basis.  The  Agency  intends 
“in  significant  part’*  to  mean  that  NRC 
or  an  affected  Agreement  State  is 
implementing  and  enforcing  the 
regulatory  and  operating  license 
requirements  in  a  manner  that  EPA 
reasonably  expected  to  not  materially 
(i.e.,  more  than  de  minimis) » interfere 
with  compliance  with  the  20  pCi/m*-s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  As  part  of  its 


>  The  phraie  **de  minimi**'  as  used  in  this  notice 
is  not  intended  to  be  restricted  lo  the  meaning  of 
section  112(g)(lKA)  of  the  Clean  Air  Act  as 
amended. 


determination.  EPA  requests  comments 
on  whether  any  judicial  challenge  to 
EPA’s  and  NRC’s  regulations  are  to  be 
expected  and  whether  such  challenge 
presents  a  significant  ri^  of  interference 
with  the  purposes  and  objectives  of  the 
MOU,  as  reflected  in  the  regulatory 
changes  as  part  of  its  determination  of 
whether  EPA’s  and  NRC’s  regulatory 
changes  have  been  effectively 
promulgated. 

EPA  does  not  intend  to  take  final 
action  on  its  proposals  imtil  NRC’s 
regulations  at  10  CFR  part  40,  appendix 

A,  are  effectively  revised,  as  necessary 
and  appropriate  to  implement  the 
revisions  to  EPA’s  relations  at  40  CFR 
part  192.  subpart  D.  EPA  does  intend, 
however,  to  take  final  action  on  the 
proposed  rescission  prior  to  the  time 
compliance  with  the  20  pQ/m^-s  flux 
standard  is  achieved  at  all  sites. 

B.  Reconsideration  Provisions 

Under  the  Atomic  Energy  Act,  NRC 

has  the  authority  to  waive,  for  reasons 
of  practicability,  the  dual  requirement  of 
the  MOU  that  compliance  with  the  20 
pCi/m2-s  flux  standard  occur  as 
expeditiously  as  practicable  considering 
technological  feasibility.  42  U.S.C. 
2114(c).  NRC  considers  the  term 
"practicability’’  to  include  certain 
economic  considerations  not 
contemplated  by  the  requirement  of  the 
MOU  that  compliance  occur  as 
expeditiously  as  practicable  considering 
technological  feasibility.  In 
promulgating  subpart 'T,  the  CAA  did 
not  permit,  and  EPA  did  not  consider, 
site-specific  waivers  fiom  ultimate 
compliance  with  that  standard.  Thus,  as 
a  theoretical  matter,  EPA  recognized  in 
its  December  1991  proposal  that  this 
waiver  authority  might  be  exercised  in 
a  manner  not  addreroed  in  the  MOU 
even  after  the  UMTRCA  regulations 
have  been  promulgated  and  each  license 
amended,  although  EPA  has  no  reason 
to  believe  such  relaxation  of  restriction 
will  actually  occur.  Nevertheless,  EPA 
'  recognized  that  this  authority  would  not 
exist  under  the  CAA  and  subpart  T  and, 
thus,  there  is  some  concern  over  the 
potential  for  deviation  from  the 
agreements  contained  in  the  MOU. 

1.  December  31. 1991  Proposed  Rule  To 
Rescind  subpart  T 

In  response  to  the  concern  over  the 
waiver  authority  in  the  Atomic  Energy 
Act,  and  in  order  to  ensure  its  exercise 
does  not  alter  EPA’s  finding  that  the 
NRC  regulatory  program  protects  public 
health  with  an  ample  margin  of  safety, 
EPA  announced  in  its  December  31, 
1991,  proposal  that  certain  conditions 
and  grounds  for  reconsideration  would 
be  included  in  any  final  decision  lo 


rescind  subpart  T.  In  this  way,  EPA 
might  base  its  rescission  finding  upon 
its  view  of  the  NRC  regulatory  program 
contemplated  by  the  MOU  at  the  time  of 
taking  final  action,  while  also  providing 
some  assurance  that  EPA  would  revisit 
that  finding  should  NRC  or  the  affected 
Agreement  States  substantially  deviate 
ft'om  that  program.  Thus,  in  December 
1991,  EPA  proposed  certain  conditions 
and  grounds  for  reconsideration,  to 
provide  assurance  that  any  finding  by 
the  Agency  that  the  NRC  program  is 
sufficient  to  justify  rescission  of  subpart 
T  under  CAA  section  112(d)(9)  would 
be  revisited  if  the  NRC  program  is 
actually  implemented  in  a  manner 
inconsistent  with  that  finding.  The 
specific  reconsideration  options 
proposed  by  EPA  were  published  at  56 
FR  67565  (December  31, 1991). 

2.  Reconsideration  Options 

EPA  has  reviewed  the  various  options 
for  reconsideration  proposed  in 
December  1991  in  light  of  the 
comprehensive  details  added  to  the 
terms  of  the  MOU  by  the  settlement 
agreement  finalized  in  April  1993.  EPA 
is  now  proposing  an  additional 
reconsideration  option  that  is  a 
combination  of  the  options  proposed  in 
December  1991.  It  is  in  effect  a  hybrid 
of  that  December  1991  proposal.  While 
EPA  is  not  withdrawing  its  prior 
reconsideration  prop>osal  and  the 
reconsideration  options  contained 
therein,  the  additional  reconsideration 
option  proposed  today  is  currently 
preferred  by  EPA. 

EPA  believes  the  following 
reconsideration  provisions,  which 
include  both  programmatic  and  site- 
specific  bases  for  reinstatement, 
represent  a  comprehensive  approach 
under  both  the  MOU  and  settlement 
agreement.  EPA  requests  comment  on 
these  proposed  reconsideration 
provisions.  The  Agency  notes  that  the 
20  pCi/mz-5  flux  standard  must  be  met 
by  all  sites  as  provided  by  40  CFR  part 
192,  subpmrt  O.  EPA  does  not  intend  to 
reconsider  the  decision  to  rescind 
subpart  T  for  any  site  that  is  in  fact 
meeting  the  20  pCi/m^-s  flux  standard, 
absent  other  factors  that  would  indicate 
the  need  for  reinstatement. 

Today’s  proposal  establishes  an 
obligation  for  the  Administrator  to 
reinstate  subpart  T  as  applied  to  owners 
and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites 
licensed  by  NRC  or  an  affected 
Agreement  State  provided  certain 
conditions  are  met.  Additionally, 
today’s  proposal  sets  forth  the 
procedures  for  EPA  to  act  on  a  petition 
to  reconsider  rescission  of  subpart  T 
which  seeks  such  reinstatement. 
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However,  the  proposed  provisions  are 
not  intended  to  be  exclusive.  EPA 
reserves  the  right  to  initiate 
reinstatement  of  subpart  T  if 
appropriate.  Pursuant  to  section  553(e) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553(e)  interested  persons  may 
petition  the  EPA  to  initiate 
reinstatement  of  subpart  T,  in  addition 
to  petiticHis  for  reinstatement  under  the 
procedures  proposed  today. 

The  proposed  reconsideration 
provisions  establish  procedures  for 
persons  to  petition  ^A  for 
reconsideration  of  the  rescission  and 
seek  reinstatement  of  subpart  T  and 
EPA’s  response  to  such  petitions. 
Provisions  for  the  substantive 
conditions  for  reconsideration  of  the 
rescission  of  this  subpart  and 
subsequent  reinstatement  for  NRC- 
licensees  are  also  included.  Under  the 
provisions  proposed  today,  a  person 
may  petition  the  Administrator  for 
reconsideration  of  the  rescission  and 
seek  reinstatement  of  subpart  T  under 
§  61.Z26(a)  which  provides  for 
programmatic  and  site-specific 
reinstatement.  If  reconsideration  is 
initiated  it  must  be  conducted  pursuant 
to  notice  and  comment  rulemaking.  It  is 
important  that  any  alleged  failures  by 
NRC  or  an  affected  Agreement  State  to 
implement  and  enforce  the  regulations 
governing  uranium  mill  tailings  or  the 
applicable  license  requirements  be 
addressed  in  a  timely  maimer.  These 
provisicms  are  intended  to  ensure  that 
persons  may  seek  recourse  from  the 
Administrator  if  they  are  adversely 
affected  by  the  failure  of  NRC  or  an 
affected  Agreement  State  to  implement 
and  enforce,  in  significant  part,  on  a 
programmatic  and  a  site-specific  basis 
the  regulations  governing  the  disposal  of 
uranium  mill  tailings  promulgate  by 
EPA  and  NRC,  requirements  of  the 
tailings  closure  plan  or  operating  license 
requirements  establishing  milestones  for 
the  purpose  of  nnplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard.  Thus,  EPA  is  proposing  to 
establish  a  non-discretionary  duty  to 
take  final  action  granting  or  denying  an 
authorized  petition  for  reconsideration 
of  the  rescission  (rf  subpart  T  within  300 
days  of  receipt  of  the  petition.  If  EPA 
grants  such  petition  it  would  then 
proceed  to  initiate  rulemaking  to 
reinstate  subpart  T.  This  rulemaking, 
however,  is  not  sul^ect  to  the  300  day 
time  period.  This  schedule  is  intended 
to  provide  EPA  and  NRC  adequate  time 
to  resolve  any  potential  problems 
identified  by  a  petition.  Failure  to  meet 
this  deadline  may  be  subiect  to  an 
action  in  District  Court  under  CAA 


section  304  to  order  that  EPA  take  final 
action  on  the  petition.  Review  of  that 
final  response  would  be  in  the  Circuit 
Court  of  Appeals  under  CAA  section 
307(b).  If  A  grants  such  a  petition  and 
initiates  rulemaking  to  reinstate  subpart 
T,  then  final  agency  action  would  not 
occur  until  EPA  had  concluded  such 
rulemaking.  Consistent  with  the 
settlement  agreement,  EPA  may  propose 
to  grant  w  d^y  the  petition  within  120 
days  of  receipt,  allow  a  comment  period 
of  at  least  60  days,  and  take  final  action 
granting  or  denying  the  petiticm  within 
120  days  of  the  clc^  of  the  comment 
period. 

Under  the  proposed  procedures,  EPA 
shall  summarily  dismiss  without 
prejudice  a  §  61.226(a)  petition  to 
reconsider  the  rescission  and  seek 
reinstatement  of  subpart  T  on  a 
programmatic  basis,  unless  the 
petiticmer  demonstrates  that  it  provided 
written  notice  of  the  alleged  failure  to 
NRC  or  an  affected  Agreement  State  at 
least  60  days  before  filing  its  petiticm 
with  EPA.  This  notice  to  NRC  must 
include  a  statement  of  the  grounds  for 
such  a  petition.  This  notice  requirement 
may  be  satisfied,  among  other  ways,  by 
submissions  or  pleadings  submitted  to 
NRC  during  a  proceeding  conducted  by 
NRC.  The  purpose  of  this  advance 
notice  requirement  is  to  provide  NRC  or 
an  affected  Agreement  State  with  an 
opportunity  to  address  the  concerns 
raised  by  the  potential  petiticmer. 
Additionally,  EPA  shall  summarily 
dismiss  without  prejudice  a  section 
61.Z26(a)  petition  to  reconsider  the 
rescission  and  seek  reinstatement  of 
subpart  T  on  a  site-specific  basis,  unless 
the  petitioner  demons4iates  that  it 
provided,  at  least  60  days  before  filing 
its  petition  with  EPA,  a  written  request 
to  NRC  or  an  affected  Agreement  State 
for  enforcement  or  other  relief,  and 
unless  the  petitioner  alleges  that  NRC  or 
the  affecied  Agreement  State  failed  to 
respond  to  such  request  by  taking 
action,  as  necessary,  to  assure  timely 
implementation  and  enforcement  of  the 
20  pCl/m2-s  flux  standard.  This 
provision  is  intended  to  provide  NRC  or 
an  Agreement  State  with  an  opportunity 
to  address  the  concerns  raised  by  the 
potential  petitioner  through  its  standard 
enforcement  mechanisms. 

The  Administrator  may  also  initiate 
reconsideration  of  the  rescission  and 
reinstatement  of  subpart  T  as  applied  to 
owners  and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  if 
EPA  believes  it  is  appropriate  to  do  so. 
For  example,  EPA  may  initiate  such 
reconsideration  if  it  has  reason  to 
believe  that  NRC  or  an  affected 
Agreement  State  has  failed  to 
implement  and  enforce,  in  significant 


part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
recpiirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  a^ieve 
compliance  with  the  20  pQ/m^-s  flux 
standard.  Before  the  Administrator 
initiates  reconsideration  of  the 
rescission  and  reinstatement  of  subpart 
T,  EPA  shall  consult  with  NRC  prior  to 
initiating  a  rulemaking  to  address  EPA’s 
concerns.  If  the  consultation  does  not 
resolve  the  concerns,  EPA  shall  provide 
NRC  with  60  days  notice  of  the 
Agency’s  intent  to  initiate  rulemaking  to 
reinstate  this  subpart. 

Upon  completion  of  a  reconsideration 
rulemaking,  EPA  may:  (1)  Reinstate 
subpart  T  on  a  programmatic  basis  if 
EPA  determines,  based  on  the  record, 
that  NRC  has  significantly  failed  to 
implement  and  enforce,  in  significant 
part,  on  a  programmatic  basis,  (a)  the 
regulations  governing  the  disposal  of 
uranium  mill  tailings  promulgated  by 
EPA  and  NRC  or  (b)  the  operating 
license  requirements  establishing 
milestones  for  the  purpose  of  empl^ng 
a  permanent  radon  ba^er  that  will 
achieve  compliance  with  the  20  pCi/mz- 
s  flux  standard:  (2)  reinstatement 
subpart  T  on  a  site-specific  basis  if  EPA 
determines,  based  on  the  record,  the 
NRC  or  an  affected  Agreement  State  has 
significantly  failed  to  implement  and 
enforce,  in  significant  part,  on  a  site- 
specific  basis,  (a)  the  regulation 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
or  (b)  the  operating  license  requirements 
establishing  milestones  for  the  purpose 
of  replacing  a  permanent  radon  barrier 
will  not  achieve  compliance  with  the  20 
pCi/mz-s  flux  standa^;  or  (3)  issue  a 
finding  that  NRC  is  implementing  and 
enforcing  on  either  a  site-specific  or 
programmatic  basis  the  regulations 
operating  license  requirements 
described  above  and  that  reimbursement 
of  subpart  T  is  not  appropriate. 

The  proposed  regulations  establish  an 
obligation  for  the  Administrator  to 
reinstate  subpart  T  as  applied  to  owners 
and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  if 
the  Administrator  determines  by 
rulemaking,  based  on  the  record,  that 
NRC  or  an  affected  Agreement  State  has 
failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
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compliance  with  the  20  pCi/m2-s  flux 
standard.  The  Administrator  also  shall 
reinstate  subpart  T  on  a  site-speciHc 
basis  as  applied  to  owner  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record,  that  NRC  or  an  affected 
Agreement  State  has  failed  on  a  site- 
specific  basis  to  achieve  compliance  by 
the  operator  of  the  site  or  sites  with 
applicable  license  requirements, 
regulations,  or  standards  implemented 
by  NRC  and  the  affected  Agreement 
States.  Under  today’s  proposal,  EPA 
shall  reinstate  subpart  T  only  for  the 
failures  enumerate  in  the  preceding 
sentence  that  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis]  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m2-s  flux 
standard  at  uranium  mill  tailings 
disposal  sites.  EPA  intends  “in 
significant  part”  to  mean  that  in 
rescinding  subpart  T,  EPA  must  find 
that  NRC  or  an  affected  Agreement  State 
is  implementing  and  enforcing,  on  a 
programmatic  and  a  site-specific  basis: 

(1)  The  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC 
consistent  with  the  MOU  and  settlement 
agreement  and  (2)  the  tailings  closure 
plan  (radon)  requirements  establishing 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  pCi/mz- 
s  flux  standard  in  a  manner  that  is  not 
reasonably  expected  to  materially  (i.e., 
more  than  de  minimis)  interfere  with 
compliance  with  the  20  pCi/mz-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  Reinstatement  would 
require  an  EPA  finding  that  NRC  or  an 
affected  Agreement  State  has  failed  to 
implement  and  enforce  in  this  manner. 

rv.  Request  for  Comments 

EPA  requests  comments  on  its 
proposed  determination  that  the  NRC 
regulatory  program  protects  public 
health  with  an  ample  margin  of  safety, 
including  comments  on  whether:  (1) 
EPA  has  effectively  promulgated 
appropriate  revisions  to  40  CFR  part 
192,  subpart  D;  (2)  NRC’s  regulations  at 
10  CFR  part  40,  appendix  A  either 
already  adequately  and  appropriately 
implement  the  revisions  to  EPA’s 
regulations,  or  may  reasonably  be 
expected  to  do  so  prior  to  rescission  of 
subpart  T;  (3)  the  revision  of  NRC  and 
affected  Agreement  State  licenses  reflect 
the  new  requirements  of  subpart  D;  and 
(4)  any  judicial  or  administrative 


challenge  to  EPA  or  NRC  regulations  is 
expected  to  present  a  significant  risk  of 
interference  with  full  compliance  with 
the  MOU  and  the  settlement  agreement. 
Additionally,  EPA  requests  comments 
on  the  proposed  reconsideration 
provisions  described  above  and 
included  in  a  new  section  61.226  added 
to  subpart  T.  In  particular  EPA  requests 
comments  as  to  whether  these 
provisions  effectively  implement  the 
regulatory  approach  of  the  MOU  and 
settlement  agreement,  especially  the 
terms  providing  specific  time  periods 
for  a  reconsideration  rulemaking. 

V.  Miscellaneous 

A.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  proposed  rule. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
57735,  October  4, 1993)  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  “significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  significant 
regulatory  action  as  that  term  is  defined 
in  Executive  Order  12866,  since  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  another 
adverse  economic  impact;  it  does  not 
create  a  serious  inconsistency  or 
interfere  with  another  agency’s  action;  it 
does  not  materially  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  etc.;  and  it  does  not  raise  novel 
legal  or  policy  issues.  Thus,  EPA  has 
determined  that  rescinding  subpart  T  as 
it  applies  to  owners  and  operators  of 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  NRC  or  an  affected 
Agreement  State  is  not  a  “significant 
regulatory  action”  under  the  terms  of 


Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

C.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  “initial  regulatory 
flexibility  analysis”  which  describes  the 
effect  of  the  proposed  rule  on  small 
business^ntities.  However,  section 
604(b)  of  the  Act  provides  that  an 
analysis  not  be  required  when  the  head 
of  an  Agency  certifies  that  the  rule  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Most  firms  that  own  uranium  mill 
tailings  piles  are  divisions  or 
subsidiaries  of  major  U.S.  and 
international  corporations.  Many  are 
parts  of  larger  diversified  mining  firms 
which  are  engaged  in  a  number  of  raw 
materials  industries;  the  disposal  of 
uranium  mill  tailings  piles  represents 
only  a  small  portion  of  their  overall 
operations.  (Dthers  are  owned  by  major 
oil  companies  and  electric  utilities 
which  were  engaged  in  horizontal  and 
vertical  integration,  respectively,  during 
the  industry’s  growth  phase  in  the  1960s 
and  1970s. 

It  was  found  in  1989  rulemaking  that 
there  was  no  significant  impact  on  small 
business  entities.  There  has  been  no 
change  in  this,  and  no  new  tailings  piles 
have  been  constructed  since  1989. 1 
certify  that  this  proposed  rule  to  rescind 
40  CFR  part  61,  subpart  T  as  applied  to 
owners  and  operators  of  NRC  licensed 
non-operational  uranium  mill  tailings 
disposal  sites,  if  promulgated  as  a  final 
rule,  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Arsenic,  Asbestos, 
Benzene,  Beryllium,  Hazardous 
substances.  Mercury,  Radionuclides, 
Radon,  Reporting  and  recordkeeping 
requirements;  Uranium,  Vinyl  chloride. 

Dated:  January  31. 1994. 

Carol  M.  Browner, 

Administrator. 

Part  61  of  chapter  1  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  61— [AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  7401,  7412,  7414, 
7416,  7601. 

2.  Section  61.220  is  revised  to  read  as 
follows; 
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§  &1.220  Designation  ol  facllRies. 

(a)  The  provisions  of  this  subpart 
apply  to  owners  and  operattus  of  all 
sites  that  are  iised  for  the  disposal  of 
tailings,  and  that  managed  residual 
radioactive  material  di^ng  and 
following  the  processing  of  uranium 
ores,  commonly  referred  to  as  uranium 
mills  and  their  associated  tailings,  that 
are  listed  in,  or  designated  by  the 
Secretary  of  Energy  under  Title  I  of  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978. 

(b)  [Reserved] 

3.  Section  61.221  is  amended  by 
revising  the  introductory  text, 
paragraphs  (a)  and  (c)  and  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

$61,221  Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meanings  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  Long  term  stabilization  means  the 
addition  of  material  on  a  uranium  mill 
tailings  pile  for  purpose  of  ensuring 
compliance  with  the  requirements  of  40 
CFR  192.02(a).  These  actions  shall  be 
considered  complete  when  the  Nuclear 
Regulatory  Commission  determines  that 
the  requirements  of  40  CFR  192.02(a) 
have  been  met. 

***** 

(c)  Residual  radioactive  materials 
means:  (1)  Waste  (which  the  Secretary 
determines  to  be  radioactive)  in  the 
form  of  tailings  resulting  horn  the 
processing  of  ores  for  the  extraction  of 
uranium  and  other  valuable  constituents 
of  the  ores;  and  (2)  Other  waste  (which 
the  Secretary  determines  to  be 
radioactive)  at  a  processing  site  which 
relate  to  such  processing,  including  any 
residual  stock  of  unprocessed  ores  or 
low  grade  materials. 

(d)  Tailings  means  the  remaining 
portion  of  a  metal-bearing  ore  after  some 
or  all  of  such  metal,  such  as  uranium, 
has  been  extracted. 

(e)  In  significant  part  means  in  a 
manner  that  is  not  reasonably  expected 
to  materially  (i.e.,  more  than  de 
minimis)  interfere  with  compliance 
with  the  20  pCi/m^-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee). 

4.  Section  61.222  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$61,222  Standard. 
***** 

(b)  Once  a  uranium  mill  tailings  pile 
or  impoiuidment  ceases  to  be 
operational  it  must  be  disposed  of  and 
brought  into  compliance  with  this 


standard  within  two  years  of  the 
effective  date  of  the  standard.  If  it  is  not 
physically  possible  fior  an  owner  or 
operator  to  complete  disposal  within 
tliat  time,  EPA  shall,  after  consultation 
with  the  mill  owner  or  operator, 
establish  a  compliance  agreement  which 
will  assure  that  disposal  will  be 
completed  as  quickly  as  possible. 

5.  Section  61.223  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

$  61 .223  Compliance  procedures. 
***** 

(b)  *  *  * 

(5)  Each  report  shall  be  signed  and 
dated  by  a  public  official  in  charge  of 
the  facility  and  contain  the  following 
declaration  immediately  above  the 
signature  line: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  herein  and  based 
on  my  inquiry  of  those  individuals 
immediately  responsible  for  obtaining  the 
information,  I  believe  that  the  submitted 
information  is  true,  accurate  and  complete.  I 
am  aware  that  there  are  significant  penalties 
for  submitting  false  information  including 
the  possibility  of  fine  and  imprisonment.  See, 
18  U.S.C  1001. 

6.  Section  61.226  is  added  to  subpart 
T  to  read  as  follows: 

$  61.226  Reconsideration  of  rescission 
and  reinstatement  of  this  subpart 

(a)  Reinstatement  of  this  subpart. 

(1)  The  Administrator  shall  reinstate 
40  CTR  part  61,  subpart  T  as  applied  to 
owners  and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  NRC  or  an  afiected 
Agreement  State  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record,  that  NRC  or  an  affected 
Agreement  State  has: 

(1)  Failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closiu«  plan  (radon)  (i.e., 
contained  in  the  operating  license) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  a^ieve 
compliance  with  the  20  pCi/m2-s  flux 
standard;  and 

(ii)  Those  failures  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  at  uranium  mill  tailings 
disposal  sites. 

(2)  The  Administrator  shall  reinstate 
40  QTl  part  61,  subpart  T  on  a  site- 


specific  basis  as  applied  to  owners  and 
operators  of  non-operational  uranium 
mill  tailings  dispo^  sites  that  are 
licensed  by  the  NRC  or  an  afiected 
Agreement  State  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record: 

(i)  That  NRC  or  an  afiected  Agreement 
State  has  (ailed  on  a  site-specific  basis 
to  achieve  compliance  by  the  operator  of 
the  site  or  sites  with  applicable  license 
requirements,  regulations,  or  standards 
implemented  by  NRC  and  the  affected 
Ag^ment  States;  and 

(ii)  Those  failures  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  at  uranium  mill  tailings 
di^osal  sites. 

(b)  Procedxues  to  Petition  for 
Reconsideration  of  Rescission  of  this 
subpart. 

(1)  A  person  may  petition  the 
Administrator  to  reconsider  the 
rescission  and  seek  reinstatement  of  this 
subpart  under  §  61.226(a). 

(2)  EPA  shall  summarily  dismiss  a 
petition  to  reconsider  rescission  and 
seek  reinstatement  of  this  subpart  under 
§  61.226(a)(1)  (programmatic  ^sis), 
without  prejudice,  unless  the  petitioner 
demonstrates  that  written  notice  of  the 
alleged  failure(s)  was  provided  to  NRC 
at  least  60  days  before  filing  the  petition 
with  EPA.  This  notification  shall 
include  a  statement  of  the  grounds  for 
such  a  petition  and  this  notice 
requirement  may  be  satisfied  by,  but  is 
not  limited  to,  submissions  or  pleadings 
submitted  to  NRC  during  a  pro<»eding 
conducted  by  NRC. 

(3)  EPA  shall  summarily  dismiss  a 
petition  to  reconsider  rescission  and 
seek  reinstatement  of  this  subpart  under 
§  61.226(a)(2)  (site-specific  basis), 
without  prejudice,  unless  the  petitioner 
demonstrates  that  a  written  request  was 
made  to  NRC  or  an  affected  Ag^ment 
State  for  enforcement  or  other  relief  at 
least  60  days  before  filing  its  petition 
with  EPA,  and  unless  the  petitioner 
alleges  that  NRC  or  the  afiected 
Agreement  State  failed  to  respond  to 
such  request  by  taking  action,  as 
necessary,  to  assure  timely 
implementation  and  enforcement  of  the 
20  pCi/m2-s  flux  standard. 

(4)  Upon  receipt  of  a  petition  under 
§  61.226(b)(1)  that  is  not  dismissed 
under  §  61.226  (b)(2)  or  (b)(3),  EPA  will 
propose  to  grant  or  deny  an  authorized 
petition  to  reconsider,  take  comments 
on  the  Agency’s  proposed  action,  and 
take  final  action  granting  or  denying 
such  petition  to  reconsider  within  300 
days  of  receipt. 
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(c)  Reconsideration  of  Rescission  of 
this  subpart  Initiated  by  the 
Administrator. 

(1)  The  Administrator  may  initiate 
reconsideration  of  the  rescission  and 
reinstatement  of  this  subpart  as  applied 
to  owners  and  operators  of  non- 
operational  uranium  mill  tailings 
disposal  sites  if  EPA  has  reason  to 
believe  that  NRC  or  an  affected 
Agreement  State  has  failed  to 
implement  and  enforce,  in  significant 


part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/mz-s  flux 
standard. 

(2)  Before  the  Administrator  initiates 
reconsideration  of  the  rescission  and 
reinstatement  of  this  subpart  under 


§  61.226(c)(1),  EPA  shall  consult  with 
NRC  to  address  EPA’s  concerns  and  if 
the  consultation  does  not  resolve  the 
concerns,  EPA  shall  provide  NRC  with 
60  days  notice  of  the  Agency’s  intent  to 
initiate  rulemaking  to  reinstate  this 
subpart. 
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Title  3 —  Proclamation  6648  of  February  3,  1994 

The  President  American  Heart  Month,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  heart  is  one  of  nature’s  most  efficient  and  durable  machines.  During 
an  average  lifetime,  the  heart  contracts  an  amazing  2.5  billion  times.  Although 
we  now  realize  that  it  functions  as  a  life-giving  pump,  the  human  heart 
was  thought  of  by  ancient  man  as  the  very  soul  of  one’s  being.  Certain 
words,  such  as  “courage”  and  “cordial,”  are  derived  from  the  Latin  word 
for  heart,  symbolizing  its  prominence  and  significance. 

Heart  disease  was  not  recognized  until  about  1500  A.D„  for  the  heart  was 
considered  so  delicate  and  sensitive  that  death  was  believed  to  be  inevitable 
if  the  heart  were  injured  in  any  way.  Although  most  causes  of  heart  disease 
observed  early  in  the  20th  century  are  still  present  today,  the  treatment 
and  cures  of  the  disease  are  now  dramatically  altered. 

Today,  heart  disease  is  one  health  threat  that  Americans  can  conquer.  Extraor¬ 
dinary  scientific  advances,  together  with  increased  public  awareness,  have 
forged  one  of  this  century’s  greatest  medical  achievements,  saving  imtold 
lives  through  improved  prevention  and  treatment.  However,  as  long  as  cardio¬ 
vascular  diseases  and  stroke  threaten  the  lives  of  Americans,  we  must  con¬ 
tinue  in  oiir  diligent  efforts  to  fight  these  diseases. 

Today,  many  Americans  are  joining  in  this  fight  by  taking  steps  to  reduce 
their  chances  of  developing  a  cardiovascular  disease.  They  have  learned 
to  avoid  the  major  risk  factors  by  controlling  blood  pressure  and  blood 
cholesterol,  by  avoiding  tobacco  products,  and  by  becoming  more  physically 
active. 

At  the  same  time,  scientists  are  developing  better  ways  to  detect  and  treat 
cardiovascular  diseases  and  stroke.  Revolutionary  advances  are  reducing 
the  physical  suffering  exacted  by  heart  disease  and  are  making  diagnosis 
and  treatment  more  successful. 

The  Federal  Government  has  contributed  to  these  achievements  by  supporting 
research  and  public  education  through  its  National  Heart,  Limg,  and  Blood 
Institute.  The  American  Heart  Association,  through  its  research  and  education 
programs  and  its  vital  network  of  dedicated  volimteers,  has  played  a  crucial 
role  in  bringing  about  these  remarkable  accomplishments. 

The  results  of  the  many  scientific  and  public  education  achievements  are 
dramatic.  From  1972  through  1990,  the  death  rate  from  heart  disease  dropped 
39  percent  and  the  death  rate  from  strokes  fell  57.4  percent. 

However,  these  advances  have  not  yet  eradicated  the  devastating  con¬ 
sequences  of  heart  disease,  which  remains  the  leading  cause  of  death  in 
the  United  States  today.  American  men  and  women  still  suffer  about  1.25 
million  heart  attacks  each  year.  About  50  million  Americans  still  have 
high  blood  pressure — and  uncontrolled  high  blood  pressure  is  a  major  cause 
of  stroke.  Virtually  every  American  has  grieved  for  a  relative  or  friend 
debilitated  or  killed  by  a  cardiovascular  disease  or  stroke. 
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In  recognition  of  the  need  for  all  of  us  to  become  involved  in  the  ongoing 
hght  against  cardiovascular  diseases,  the  Congress,  by  Joint  Resolution  ap¬ 
proved  December  30,  1963  (77  Stat.  843;  36  U.S.C.  169b),  has  requested  I 

that  the  President  issue  an  annual  proclamation  designating  February  as  f 

“American  Heart  Month.” 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States  i 

of  America,  do  hereby  proclaim  the  month  of  February  1994  as  American  i 

Heart  Month.  I  invite  the  Governors  of  the  States,  the  Commonwealth  of 
Puerto  Rico,  officials  of  other  areas  subject  to  the  jurisdiction  of  the  United 
States,  and  the  American  people  to  join  me  in  reaffirming  our  commitment 
to  combating  cardiovascular  diseases  and  stroke. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  ; 

of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Proclamation  6649  of  February  3,  1994 

National  Women  and  Girls  in  Sports  Day,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  inspiring  story  of  Wilma  Rudolph  is  among  our  most  outstanding  exam¬ 
ples  of  the  courage  of  women  in  sports.  Wilma  Rudolph  literally  sprinted 
onto  the  world  stage  during  the  1960  Olympics,  becoming  the  first  American 
woman  to  win  three  gold  medals  in  track  and  field  competition.  What 
had  transpired  in  her  life  before  her  great  victory  in  Rome  was  perhaps 
even  more  astounding.  The  twentieth  of  twenty-two  children,  Wilma  was 
bom  near  Clarksville,  Tennessee,  weighing  only  4-V2  pounds.  At  the  age 
of  four,  she  was  stricken  with  pneumonia,  chicken  pox,  and  polio,  which 
left  her  crippled  and  with  little  hope  of  ever  walking  again.  Through  sheer 
determination  and  the  love  and  support  of  family  and  coaches,  Rudolph 
became  an  athlete  of  enormous  talent  and  skill.  However,  hers  was  not 
only  a  personal  victory.  She  was  one  of  the  first  major  role  models  for 
both  Black  and  female  athletes,  and  her  unprecedented  success  caused  gender 
barriers  to  be  broken  in  previously  all-male  track  and  field  events,  like 
the  Penn  Relays. 

As  we  celebrate  the  ability  and  commitment  of  women  and  girls  in  sports, 
we  recognize  that  the  life  of  Wilma  Rudolph  carries  an  important  lesson 
for  all  of  us.  This  stunning  athletic  sprinter,  who  raced  like  the  vdnd, 
reminds  us  that  women  have  long  delighted  in  the  thrill  of  athletic  competi¬ 
tion.  They  have  demonstrated  their  versatility  and  have  tested  the  limits 
of  physical  mastery  and  endurance. 

With  the  adoption  of  the  Education  Amendments  of  1972,  American  law 
offered  women  in  colleges  and  universities  the  hope  of  enjoying  the  same 
governmental  support  that  men’s  sports  had  always  enjoyed.  Title  IX  of 
that  Act  requires  that  those  institutions  receiving  government  funding  provide 
equitable  athletic  programs  for  women.  But  even  as  we  remember  the  passage 
of  this  historic  legislation,  we  realize  that  true  equality  in  the  world  of 
sports  has  not  yet  come.  By  applying  the  same  virtues  that  make  a  successful 
athlete — commitment,  spirit,  and  teamwork — all  of  us  can  play  a  role  in 
providing  women  and  girls  the  opportunities  they  deserve. 

Wilma  Rudolph  has  spent  her  lifetime  trying  to  share  what  it  has  meant 
to  be  a  woman  in  the  world  of  sports,  so  that  other  young  women  have 
a  chance  to  reach  their  dreams.  On  this  day,  let  us  emulate  this  goal — 
to  encourage  all  women  and  girls  to  fulfill  their  true  potential  in  any  sport 
they  choose.  Let  us  hope  that  they,  too,  will  enjoy  the  incomparable  feeling 
of  the  vdnd  at  their  backs. 

The  Congress,  by  Public  Law  102-557,  has  designated  February  3,  1994, 
as  "National  Women  and  Girls  in  Sports  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  February  3,  1994,  as  National  Women  and 
Girls  in  Sports  Day.  I  urge  all  Americans  to  observe  this  day  ivith  appropriate 
ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  mv  hand  this  third  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundbred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  500 

Foreign  Assets  Control  Regulations; 
Prospective  Lifting  of  Vietnam 
Embargo 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasxxry. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  Pursuant  to  the  President’s 
announcement  at  5:05  p.m.  Eastern 
Standard  Time,  February  3, 1994,  the 
Treasury  Department  is  lifting 
prospectively  the  embargo  against 
Vietnam  and  authorizing  new  financial, 
trade,  and  other  transactions  with 
Vietnam  and  Vietnamese- nationals.  This 
final  rule  does  not  unblock  assets  within 
U.S.  jurisdiction  blocked  prior  to  this 
time,  nor  does  it  affect  enforcement 
actions  with  respect  to  prior  violations 
of  the  embargo. 

EFFECTIVE  DATE:  5:05  p.m.  Eastern 
Standard  Time,  February  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.: 
202/622-2480),  or  William  B.  Hoffman, 
Chief  Counsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 

Washington,  D.C  20220. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

On  February  3, 1994,  President 
Clinton  stated  that  he  was  lifting  the 
trade  embargo  against  Vietnam  because 
he  had  determined  that  this  step  offered 


the  best  way  to  resolve  the  fate  of 
American  prisoners  of  war  and  missing 
in  action.  Accordingly,  the  Office  of 
Foreign  Assets  Control  ("FAC”)  is 
amending  the  Foreign  Assets  Control 
Regulations,  31  CFR  part  500  (the 
"FACR”),  to  add  §  500.578,  authorizing 
new  transactions  involving  property  in 
which  Vietnam  or  its  nationals  have  an 
interest.  The  effect  of  this  amendment  is 
that  transactions  involving  such 
property  coming  within  the  jurisdiction 
of  the  United  States  or  into  the 
possession  or  control  of  persons  subject 
to  the  jurisdiction  of  the  United  States 
after  5:05  p.m.  E.S.T.,  February  3, 1994, 
or  in  whidi  an  interest  of  Vietnam  or  a 
national  thereof  arises  after  that  time, 
are  authorized  by  general  license.  Newly 
authorized  transactions  include,  but  are 
not  limited  to,  importations  from  and 
exportations  to  Vietnam  (not  otherw-ise 
restricted),  new  investment,  travel- 
related  transactions  and  brokering 
transactions.  Property  blocked  as  of  5:04 
.m.  E.S.T.,  February  3, 1994,  remains 
locked.  Reports  due  under  general  or 
specific  license  must  still  be  filed 
covering  activities  prior  to  the  effective 
date  of  ffiis  rule.  - 

Because  the  FACR  involve  a  foreign 
afrairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C  601-612,  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks,  Banking,  Foreign 
investments  in  U.S.,  Foreign  trade. 
Securities,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
as  follows: 


PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  E.O.  9193, 

3  CFR,  1938-1943  Comp.,  p.  1174;  E.O.  9989, 

3  CFR.  1943-1948  Comp.,  p.  748. 

Subpart  E — Licenses,  Authorizations 
and  Statements  of  Licensing  Policy 

2.  Section  500.578  is  added  to  subpart 
E  to  read  as  follows: 

§  500.578  Authorization  of  new 
transactions  concerning  certain  Vietnamese 
property. 

(a)  Transactions  involving  property  in 
which  Vietnam  or  a  national  thereof  has 
an  interest  are  authorized  where: 

(1)  The  property  comes  within  the 
jurisdiction  of  the  United  States  or  into 
the  control  or  possession  of  a  person 
subject  to  the  jurisdiction  of  the  United 
States  at  or  after  5:05  p.m.  E.S.T., 
February  3, 1994;  or 

(2)  The  interest  in  the  property  of 
Vietnam  or  a  Vietnamese  national  arises 
at  or  after  5:05  p.m.  E.S.T.,  February  3, 
1994. 

(b)  Unless  otherwise  authorized  by 
the  Office  of  Foreign  Assets  Control,  all 
property  and  interests  in  property  that 
were  blocked  pursuant  to  subpart  B  of 
this  part  as  of  5:04  p.m.  E.S.T.,  February 
3, 1994,  and  any  income  accruing 
thereon  or  proceeds  arising  therefrom, 
remain  blocked  and  subject  to  the 
prohibitions  and  requirements  of  this 
part. 

Dated:  February  3, 1994. 

R.  Richard  Newcomb, 

Director.  Office  of  Foreign  Assets  Contrbl. 

Approved:  February  4, 1994. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&■  Trade  Enforcement). 
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89™ . 

. 5107 

It _ 

. . . 5332 

189.  _ 

. 4834 

185. 

. . 5198 

189- _ 

. 48.34 

389. 

.  . . -.....'.5109 

793. . 

. . .  5236 

Proposed  Rules: 

SO-  -. 

- _ 5164 

52 _ 

_ 5370^537^5374 

61 . 5674 

63 . 4879 

81 . 5374 

430 . 4879 

41  CFR 
Proposed  Rules: 

201-1 . 4978 

201-3 . 4978 

201-20 . 4978 

201-39. . 4978 

42  CFR 
Proposed  Rules: 

433 . 4880 

45  CFR 

233 . 4835 

49  CFR 

15 . 4839 

Proposed  Rules: 

514 . 4885 

581: . 4885 

47  CFR 

Proposed  Rules: 

2 — . 5166 

68 . 5166 

48  CFR 

225 . 5336 

252 . 5335 

525 . 5484 

552 . 5484 

970 . ....5529 

Propossd  Rules: 

516 . 5561 

»2....- . 5561 

49  CFR 

360 . - . 5262 


1207 . . 

.5110 

1249 . 

.5110 

1312 . 

.4843 

Proposed  Rules: 

192. . 

.5168 

301, . 

.5376. 

50  CFR 

17 _ 4845, 5306,.  5494,  5499 

298 . 

-5111 

651 . . . 

-5128 

Proposed  Rules: 

17 _ 4887,4688,531.1, 

„5377 

625 . - . 

.5384 

54£. 

.6692 

651 . . 

.5^ 

.4895 

685 . . . . 

4898 

LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  PubHe  Lanws 
for  the  first  session  of  the 
103(1  Congress  has  been 
completed  and  will  resume 
when  bills  are  erwicted  into 
law  during  the  second  session 
of  the  103d  Crxigress,  which 
convenes  on  Jaiiuary  25, 
1994. 

At  Gumuiatfve  list  of  PubHc 
Laws  tar  the  first  sesslen  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federaf  Regtater  on  January 
3,  1994. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annuatl  rate  for  subscription  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attre  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8;(X)  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title  Stock  Number  Price  Revision  Date 

1,  2  (2  Reserved) . (869-019-00001-1) .  $15.00  Jon.  1,  1993 

3  (1992  Compilation 
and  Parts  100  and 

101) . (869-019-00002-0) .  17.00  '  Jan.  1,  1993 

4  . (869-019-00003-8) .  5.50  Jan.  1,  1993 

5  Parts: 

1-699  . (869-019-00004-6) .  21.00  Jan.  1,  1993 

700-1199  . (869-019-00005-4) .  17.00  Jan.  1,  1993 

1200-End,  6  (6 

Reserved) . (869-019-00006-2) .  21.00  Jan.  1,  1993 

7  Parts: 

0-26  . (869-019-00007-1) .  20.00  Jan.  1,  1993 

27-45  . (869-019-00008-9) .  13.00  Jan.  1,  1993 

46-51  . (869-019-00009-7) .  20.00  Jan.  1,  1993 

52  . (869-019-00010-1) .  28.00  Jan.  1,  1993 

53-209 . (869-0194)001 1-9) .  21.00  Jan.  1,  1993 

210-299  . (869-019-00012-7) .  30.00  Jan.  1,  1993 

300-399  . (869-019-00013-5) .  15.00  Jan.  1,  1993 

400-699  . (869-019-00014-3) .  17.00  Jan.  1,  1993 

700-899  . (869-019-00015-1) .  21.00  Jan.  1,  1993 

900-999  . (869-019-000154)) .  33.00  Jan.  1,  1993 

1000-1059  . (869-019-00017-8) .  20.00  Jan.  1,  1993 

1060-1119  . (8694)19-00018-6) .  13.00  Jan.  1,  1993 

1120-1199  . (869-019-00019-4) .  11.00  Jan.  1,  1993 

1200-1499  . (8694)19-00020-8) .  27.00  Jan.  1,  1993 

1500-1899  . (869-019-00021-6) .  17.00  Jan.  1,  1993 

1900-1939  . (869-019-00022-4) .  13.00  Jan.  1,  1993 

1940-1949  . (8694)19-00023-2) .  27.00  Jan.  1,  1993 

1950-1999  . (869-019-00024-1) .  32.00  Jan.  1,  1993 

2000-€nd . (869-019-00025-9) .  12.00  Jen.  1,  1993 

8  . (869-019-00026-7) .  20.00  Jan.  1,  1993 

9  Parts: 

1-199  . (869-019-00027-5) .  27.00  Jan.  1,  1993 

200-End  . (869-0194)0028-3) .  21.00  Jan.  1,  1993 

10  Parts: 

0-50  . (869-019-00029-1) .  29.00  Jan.  1,  1993 

51-199 . (869-019-00030-5)  ......  21.00  Jan.  1.  1993 

200-399  . (8694)19-00031-3) .  15.00  Jan.  1,  1993 

400-499  . (8694)1W)0032-1) .  20.00  Jan.  1,  1993 

500-End  . (8694)19-000334)) .  33.00  Jan.  1,  1993 

11  . (869-019-00034-8) .  13.00  Jan.  1,  1993 

12  Parts: 

1-199  . (869-019-00035-6) .  11.00  Jan.  1,  1993 

200-219  . (8694)19-000354) .  1500  Jon.  1,  1993 

225-299  . (8694)19-00037-2) .  26.00  Jan.  1,  1993 

305499  . (869-019-00038-1) .  21.00  Jan.  1,  1993 

500-599  . (869-019-00039-9) .  19.00  Jan.  1,  1993 

600-End  . (869-01900045-2) .  28.00  Jan.  1,  1993 

13  . (869-019-00041-1) .  28.00  Jan.  1,  1993 


Title  Stock  Number  Price  Revision  Date 

14  Parts: 

1-59  . (869-019-00042-9) .  29.00  Jan.  1,  1993 

60-139 . —  (869-019-00043-7) ......  26.00  Jan.  1,  1993 

140-199  . (869-019-00044-5) .  12.00  Jan.  1,  1993 

200-1199  . (869-019-00045-3) .  22.00  Jan.  1,  1993 

1200-End . (869-019-00045-1) .  16.00  Jan.  1,  1993 

15  Parts: 

5-299  . (869-019-00047-0) .  14.00  Jan.  1,  1993 

300-799  . (869-019-00048-8) .  25.00  Jan.  1,  1993 

800-End  . (869-0194)0049-6) .  19.00  Jan.  1,  1993  ' 

16  Parts: 

5-149  . (8694)19-00050-0) .  7.00  Jan.  1,  1993 

150-999  . (869-019-00051-8) .  17.00  Jan.  1,  1993 

1000-End . (869-019-00052-6) .  24.00  Jan.  1,  1993 

17  Parts: 

1-199  . (869-019-00054-2) .  18.00  Apr.  1,  1993 

200-239  . (869-019-00055-1) .  23.00  June  1,  1993 

240-End  . (869-019-00056-9) .  30.00  June  1,  1993 

18  Parts: 

1-149  . (869-019-00057-7) .  16.00  Apr.  1,  1993 

155-279  . (869-019-00055-5) .  19.00  Apr.  1,  1993 

280-399  . (869-019-00059-3) .  15.00  Apr.  1,  1993 

400-End  . (869-019-00060-7) .  10.00  Apr.  1,  1993 

19  Parts: 

1-199  . (869-019-00061-5) .  35.00  Apr.  1,  1993 

205-End  . (869-019-00062-3) .  11.00  Apr.  1,  1993 

20  Parts: 

1-399  . (8694)19-00063-1) .  19.00  Apr.  1,  1993 

400-499  . (869-019-00064-0) .  31.00  Apr.  1,  1993 

500-End  . (8694)19-00065-8) .  30.00  Apr.  1.  1993 

21  Parts: 

1-99  . (869-019-00066-6) .  15.00  Apr.  1,  1993 

100-169  . (869-0194)0067-4) .  21.00  Apr.  1,  1993 

175-199  . (869-019-00068-2) .  20.00  Apr.  1,  1993 

200-299  . (869-019-00069-1) .  6.00  Apr.  1,  1993 

300-499  . (869-019-000754) .  34.00  Apr.  1,  1993 

500-599  . (869-0194)0071-2) .  21.00  Apr.  1,  1993 

600-799  . (869-019-00072-1) .  8.00  Apr.  1,  1993 

800-1299  . (869-019-00073-9) .  22.00  Apr.  1,  1993 

1300-End . (869-019-00074-7) .  12.00  Apr.  1,  1993 

22  Parts: 

1- 299  . (8694)194)0075-5) .  30.00  Apt.  1,  1993 

300-End  . (869-0194)0076-3) .  22.00  Apr.  1,  1993 

23  . (869-019-00077-1) .  21.00  Apr.  1,  1993 

24  Parts: 

0-199  . (8694)19-00078-0) .  38.00  Apr.  1,  1993 

205-499  . (8694)194)0079-8) .  36.00  Apt.  1,  1993 

500-699  . (869-0194)0080-1) .  17.00  Apr.  1,  1993 

700-1699  . (8694)19-00081-0) .  39.00  Apr.  1,  1993 

1705-End . (869-019-00082-8) .  15.00  Apr.  1,  1993 

25  . (869-019-00083-6) .  31.00  Apr.  1,  1993 

26  Parts: 

§§1.0-1-1.60  . (869-019-00084-4) .  21.00  Apr.  1.  1993 

§§1.61-1.169  . (86«)194)0085-2) .  37.00  Apr.  1,  1993 

§§1.175-1.300  . (8694)19-00086-1) .  23.00  Apr.  1,  1993 

§§  1.301-1.400  . (869-019-00087-9) .  21.00  Apr.  1,  1993 

§§1.401-1.440  . (869-019-00088-7) .  31.00  Apr.  1,  1993 

§§1.441-1.500  . (869-019-00089-5)  23.00  Apr.  1,  1993 

§§1.501-1.640  . (869-019-00090-9) .  20.00  Apr.  1,  1993 

§§1.641-1.850  . (869-019-00091-7) .  24.00  Apr.  1,  1993 

§§  1.851-1.907  . (869-019-00092-5) .  27.00  Apr.  1,  1993 

§§1.908-1.1000  . (869-019-00093-3) .  26.00  Apr.  1,  1993 

§§1.1001-1.1400  . (8694)19-00094-1) .  22.00  Apr.  1,  1993 

§§1. 1401-End  . (869-019-00095-0) .  31.00  Apr.  1,  1993 

2- 29  . (8694)194)0096-8) .  23.00  Apr.  1,  1993 

30-39  . (8694)19-00097-6) .  18.00  Apr.  1,  1993 

4(F49  . (869-019-00098-4) .  13.00  Apr.  1,  1993 

50-299 . (869-019-00099-2) .  13.00  Apr.  1,  1993 

300^99  . (869-017-00105-0) .  23.00  Apr.  1,  1993 

500-599  . (869-019-00101-8) .  6.00  -Apr.  1,  1990 
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60(Hnd 


Stock  Nywibar  Price 

(869-0l9-00102-«) .  8.00 


Revision  Date  Title 

Apt  K  WW  •790-End 


Stock  Number  PNce 

(869-019-00155-71 26J)0 


27  Parts; 


V-t99  . 

. . (869-019-00103-4)  ._ 

37.00 

200-End  . . 

. (869-019-00104-2) 

tl.00 

28  Parts; . 

_ 

1-42  . . 

. . . (869-019-00105-1)  .„... 

27.00 

43-end  . . 

. (869-Q19-00106-9) 

21.00 

28  Parts: 

(W9  . .  . 

..  . . (869-019-00102-7)  .. 

21.00 

100^99 . 

. .  (869-01900108-5) 

9.50 

500-899  _. 

...  _ (869-019-00109-3) _ 

36.00 

900-1899  . 

. . . (869-01900110-7) _ 

17.00 

1900-1910 {§§190T.l  lo 

1910.999)  .... 

. (869019-00111-5) . 

31.00 

1910  (§§  1910.1000  to 

end) _ 

_ (869-01900112-3) _ 

2100 

mt-1925  -.... 

(869019-00113-13  _ 

2200 

1926  . . 

. .  ...  (86901>0OH3-lj  _  . 

1400 

1927-End . 

. . (869017-00113-9) . 

30.00 

30  Parts: 

1-199  _ 

. (869-019^116-6) _ 

27.00 

200-699  _  ... 

. (8S9-lTia41Dn7>^  ,  ,  ,  , 

9000 

700-End  _ 

...  (869019-00118-25 _ 

27.00 

31  Parts: 

0-199  _  ... 

_  _ (86901900119-1) _ 

1500 

200-End  .  ... 

_ (86901900120-^ _ 

2900 

32  Parts: 

1-39,  Voil _ 

1500 

1-39,  Vol.  II . 

19.00 

1-39,  VoL  Ut 

1500 

1-190  . 

. (86901900121-2)  ...... 

30.00 

191-399  _ 

. . . (869019-00122-1)  ._ 

36.00 

400-629  _ 

_ _ (869-01900123-W _ 

26.00 

630-699  _ 

. (8A9-(M9-nnT3il-7)  ,, 

14.00 

700-799  . 

. .  (869019-0OT25-5) _ 

21.00 

800-End  . 

_ _ (869-0190OT26-3) _ 

2200 

33  Parts: 

1-124  _ 

....  „  ...(86901900)27-1) _ 

2000 

125-199  _ _ 

_  .  (86901900128-0)  . 

2500 

200-End _ 

. . (86901900129-8) _ 

24.00 

34  Parts: 

1-299  _  . 

- (86901900130-11 _ 

27.00 

300-399  . 

. . .  (iWS<W)Xl-OOl31-0) 

9nnn 

400-End  . 

_ _ (86901900132-8) _ 

37  00 

35  . 

. (86901900133-6) . 

12.00 

36  Parts: 

1-199  . 

. .  (86901900134-4) _ 

1500 

200-End  „  .. 

_ _ (869019-00135-2) 

3500 

37 _ 

. .  (86901900136-1) _ 

2000 

38  Parts: 

0-17 _ 

. . (86901900137-9)  .„... 

31.00 

18-End  . . 

. . (86901900138-7) 

30.00 

39  _ _ 

. . . .  (869019M»139-5)  . 

17.00 

40  Parts: 

1-51  . . 

. . . (869017-00138-4) _ 

31.00 

52  _ 

_ _ (869017-00139-2) _ 

33.00 

53-69  _ 

. (86901900142-5) _ 

11.00 

*60  _ 

. .  (869-019-00143-3)  .  . 

35.00 

61-80  _ 

- - (869017-00141-^ _ 

16.00 

•81-85  . . 

.  (RAb-nie-ooi^S-O) 

91  00 

86-99  . . 

. .  .(869017-00143-1) 

3100 

100-149 _ 

_ _ (869019-00147-6) 

3500 

*150-189  _ 

_  _ (86901900148-4) 

24  00 

190-259 . 

. .  (8690190O149--2) 

POO 

260-299  . . 

. .  .  (869017-00147-3) 

3600 

300-399  _ 

. . (86901900151-4) _ 

18.00 

400-424 .._  . 

(869017-001490) 

2600 

425-699  ..  . 

. . (869017-00150-3)  „ 

2'^  00 

700-789  _ 

. (869019-00154-9) _ 

26.00 

Apr.  V  1993 
»Api,  I,  1991 


July  U 1993 
July  1, 1993 


July  1,  1993 
July  K  V993 
July  L 1993 
July  V.  1993 

July  T,  1993 

July  1.  1993 
July  I,  1993 
July  T,  1992 
July  1.  1992 


July  r,  1993 
July  1,  1993 
July  1,  1993 


July  1,  1993 
July  1,  1993 


2  July  1.  1984 
2  July  1.  1984 
2  July  1,  1984 
July  1,  1993 
July  1,  1993 
July  1,  1993 
«July  1,  1991 
July  1,  1993 
July  1,  1993 


July  1,  1993 
July  U  1993 
July  1,  1993 


July  1,  1993 
July  1,  1993 
July  1.  1993 

July  1.  1993 


July  1,  1993 
July  1,  1993 

July  1, 1993 


July  1,  1993 
July  1,  1993 

July  1„  1993 


July  1.1992 
July  1,  1992 
July  1.  1993 
July  1,  1993 
July  I,  1992 
July  I,  1993 
July  1,  1992 
July  1.  1993 
July  1,  1993 
July  1.  1993 
July  1,  1992 
July  1,  1993 
July  1,  1992 
July  1,  1992 
July  1. 1993 


41  Chapters: 


1.1-1  to  WO  _ 

13i00 

1,1-11  to  Appendix,  2  (2  Reserved) _ 

13:00 

30 . . . 

1400 

600 

8 . . 

450 

13.00 

10-17 . . . . 

950. 

18,  Vol.  1,  Ports  1-5  . . 

1300 

18,  VoL  II,  Ports  6-19 . 

13.00 

18,  VoilH,  Ports  20-52  .. 

. . .  ... 

13.00 

19-100  . . . . . 

13.00 

1-100  _ 

(a69MD19-00166-5) _ 

taoo 

101  _ 

(869-019^16?-3X _ 

30.00 

102-200  _ 

(869-Q19-0Q158-1) _ 

11.00 

201-€nd  . . 

(869019-00159-0)  .  „ 

12.00 

42  Parts: 

1-399  . . . . 

(869-019-00160-3) . 

24.00 

400-429  . 

(869017-00158-9) . 

23.00 

430-End  . 

r«A9-oi7-om«>-77 

31.00 

40  Parts: 

1-999  . . 

(869-019-00163-8) . 

23.00 

1000-3999  . 

(869-019-00164-6)  . 

32.00 

4000-End . . . 

(869-017-00162-7) _ 

13.00 

44 _  _  .... 

(869-019-00166-2) 

27.00 

45  Parts: 

W99 . . . . 

(869-017-00164-3)  _ 

20  00 

200^99 . . 

(869-017-00165-1) _ 

14.00 

500-1199  . 

(869-019-00169-7)  ....„ 

30.00 

1200-End  . . . 

(869-017-00167-8)  _ _ 

20.00 

46  Parts: 

l-4a  . . . 

(869-01 7-00168r6)  ... 

17.00 

41-69  . . 

(869017-00169-4) 

uryi 

70-89  . . . 

(869-019-00173-6) - 

8.50 

90-139..  . . . . 

(869-017-00171-6) _ 

14  00 

140-155  . . . . 

(869017-00172-4) _ 

1Z0Q 

156-165  . . 

1400 

166-199  . . 

(flA9-01.>-nfl174-lj  . 

17  00 

200-499  . . . 

(869-017-00175-9) .  _ 

2200 

500-End  . . . 

(869-017-00176-7) _ 

14.0Q 

47  Parts: 

0^19  . 

(869-017-00177-5) _ 

22.00 

20-39  . . . 

(869-017-00178-3) _ 

22.00 

40-69  . . . 

(869-019-00182-4) _ 

14.00 

70-79  . . 

(869-017-00180-5)  _ 

2T.OO 

80-End  . . 

(869017-00181-3) 

24.00 

48  Chapters: 

•1  (Parts  1-61) _ 

(869-019-00185-9) _ 

36.00 

1  (Ports  52-99)  _ 

(869017-00183-0) _ 

22.00 

2  (Ports  201-251) _ 

(869-017-00184-8) _ 

1500 

2  (Ports  252-299) . 

(869-017-00185-6) . 

12.00 

3-6 . . . . . . 

(flA9-ni7-nniw.-4) 

22  00 

7-14  . 

(869-017-00187-2) 

Vi  00 

15-28 . . . 

(869-017-00188-1) . 

26.00 

29-End  . 

(869-017-00189-9) . 

16.00 

49  Parts: 

1-99  . . 

(869019-00193-0) . 

2300 

100-177  . 

(869-Ol7-00191-l> . 

27.00 

178-199  . . 

(869017-00192-9)  .„... 

19.00 

200-399  . . . . 

(869-017-00193-7) . 

27.00 

400-999.  _ _ 

(869-017-00194-6) _ 

31.00 

1000-1199  . 

(869-017-00195-3)  . 

19.00 

1200-End . . 

(869-019-(K)199-9) _ 

22.00 

50  Parts: 

1-199 .  . 

(fVi9-ni7-nnm-fl) 

2300 

200-599  . . . 

(869-017-00198-8) _ 

20.00 

600-€nd . . 

(869-017-00199-6) 

20.00 

CFR  Index  and  Findings 

Aids . 

(869-O19-OO05W) . 

36.00 

Revisien  Date 

July  1,  1993 


>July  li,  1984  ^ 

^July  K  1984 
3JulyV1984  I 

3  July  1,  1984  < 

5  July  Iv  1984 
3  July  1.1984 
sjuly  1. 1984 
3  July  1. 1984  ' 

3  July  T.  1984  j 

3July  1,  1984 
>July  I  1984 
July  1,  1993  \ 

July  I,  1993  i 

fJtrfy  1.  1991 
July  K  1993  ; 


(Del.  1„  1993 
Oct.  T,  1992 
Oct.  1,  1992 


Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1992 

Oct.  1.  1993 


Oct.  1,  1992 
Octi  1,  1992 
Oct.  1,  1993 
Oct.  1,  1992 


Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1993 
Oct-  1,  19« 
Oct.  1. 1992 
^OcL  1,  1991 
Oct.  1.  1992 
Oci  T.  1992 
Oct.  1,  1992 


Oct  T,  1992 
Oct.  1.  1992 
Oct.  1. 1993 
Oct.  1,  1992 
Oct.  1,  1992 


Oct.  1, 1993 
Oct.  Is  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 


Oct.  1.  1993 
Oct.  T,  1992 
Oct.  T.  1992 
Oct.  I,  1992 
Oct.  1,  1992 
Oct.  V  1992 
Oct.  1.  1993 


Oct.  I,  1992 
Oci  I,  1992 
Oci  I,  1992 


Jon.  1.  1993 
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V 


Title  Stock  Number  Price  Revision  Date 

Complete  1994  CFR  set . . 829.00  1994 

Microfche  CFR  Edition: 

Complete  set  (one-time  moiting) . . . —  188.00  1991 

Complete  set  (one-time  mailing) . . .  188.00  1992 

Complete  set  (one-time  mailing) .  223.00  1993 

Subscription  (mailed  os  issued) . .  244.00  1994 

Individual  copies . . . - .  2.00  1994 


*  Because  Tiite  3  is  on  annual  compilation,  this  volume  and  dl  previous  volumes 
should  be  retained  os  a  permanent  reterertce  source. 

3The  July  1,  t9BS  edkion  of  32  CFR  Parts  1-169  contains  a  note  only  ioi 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Oetense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  ol  July  1,  1984,  containing 
those  ports. 

*1be  July  1,  1985  edHion  o(  41  CFR  Chapters  1-100  contains  a  note  only 
for-  Chapters  I  to  49  inclusive.  For  the  full  text  of  procuement  tegulalions 
in  Chapters  I  to  49,  consult  the  eleven  CFR  volunres  issued  as  of  Jdy  1, 
.  1984  containing  those  chapters. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1993.  The  CFR  volume  issued  AprI  1,  1990,  should  be 
retained. 

»No  amendments  to  this  volume  vrere  promulgaled  during  the  period  Apr. 
I,  1991  to  Mar.  31,  1993.  The  CFR  volume  issued  AprI  I.  1991,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30, 1993.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 

rNo  arrtendments  to  this  volume  were  promulgaled  during  the  period  October 
I,  1991  to  September  30,  1992.  The  CFR  volume  issued  October  I,  1991,  should 
be  retained. 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2J  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFRJ  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Order  Proceesino  Code: 
* 


Superintendent  of  Documents  Publications  Order  Form 


□  YES  ,  please  send  me  the  following: 


Charge  your  order. 

Ifa  Easy! 


To  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  older  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  EH 


Please  Choose  Method  of  I^yment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 

1 _ 1  GPO  Deoosit  Account  1 _ 1 _ 1 _ L 

irm-n 

EH  VISA  or  MasterCard  Account 

rri  rm  1  1  i  i  i  i  i  i  i  i  i  i  ii 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(5/93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Order  Now! 


The  United  States 
Government  Manual 


1993/94 


Superintendent  of  Documents  Publications  Order  Form 


Order  Processing  Code: 

♦6395 


Charge  your  order. 

Ifseasyl 

To  fax  your  orders  (202)  512-2250 


I  I  YES,  please  send  me _ copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ _ 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  J  |  j  |  1  j  |  j  —  Q 

□  VISA  □  MasterCard  Account 


The  United  States 
Government  Manual 
1 993/94 


As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  Is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


(Street  address) 

(City.  State,  Zip  code) 

(Daytime  phone  rndvding  area  code)  (Authorizing  signature) 

-  Mail  to:  Superintendent  of  Documents 

(Purchase  order  no.)  PQ  Box  371954,  Pittsburgh,  PA  15250-7954 


Mi 


(Credit  card  expiration  date) 


Thank  you  for 
your  or^r! 


New  Publication 

List  of  CFR  Sections 
Affected 


1973-1985 


A  Research  Guide 


These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Volume  I  (Titles  1  thru  16) . . . $27.00 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 


Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 


Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  y®ur  orders  and  inqairie8-(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Stock  Number 

Title 

Price 

Each 

Total 

Price 

021-602-00001-9 

“Bestselling  Government  Books 

FREE 

FREE 

Total  for  Publications 


(ConqMuiy  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Orders,  Superintendent  of  Documents 
pa  Boot  371954,  Pittsburgh,  PA  15250-7954 


(Please  type  or  print) 


nease  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account  _ I  _ Z]~[Z] 

d]  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  M  your  order! 


(Signature) 


Rev  6-92 


Announcmg  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

□  yes,  please  send  me  the  lollowing: 


Charge  your  order. 

IttEaeyt 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Reglster>Whet  It  is  wkI  How  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(DiQrtime  phone  including  area  code) 


Please  Choose  Method  of  Payment: 

1  1  Check  Payable  to  the  Superintendent  of  Documents 

1  1  GPO  Denosit  Account  1 _ 1 _ 1 _ 

MM  i-n 

n  VISA  or  MasterCard  Account 

1  1  1  1  1  1  M  1  1  1  1  1  1  1 _ 1 _ ! _ 1 _ 1  1  1 

1  j  1  I  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(Rev.  1-93) 

(Purchase  Order  No.) 

May  we  make  your  name/address  available  to  other  mailers? 


YES  NO 
□  □ 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  15250-7954 


Public  Laws 


lOSd  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  appro^  by  the  President. 
Legistai^  history  references  appear  on  each  law.  Subscription  service  irvctudes  all  public  laws, 
issued  irregufsffty  upon  enactmem,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows: 


Order  Proceeatng  Code: 

«  6216 


Charge  your  order. 

mStreyl 


lb  fax  your  orders  (202)  512-2233 
_ subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(CoiB|nny  or  fosoBai  Name) 


(Please  type  or  print) 


(Addiiiooa)  addreas/aoeatioa  Hoe) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

VES  NO 

M^r  we  moke  your  nm/oddieM  available  to  other  maiicni?  □  □ 


Please  Choose  Method  of  Payment: 

O  Check  Pl^ble  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account  1  I  1  I  1  1  Xl-D 

□  VISA  or  MasterCard  Account 

1 1 1  I  I  M  I  M  1 1  I  1 1  I  I  i~m 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  (i'9«) 

Mail  lb:  New  Orders,  Superintendent  of  Documents 
P.Q  Box  371954,  Pittsburgh,  PA  15250-7954 


Document 

Drafting 

Handbrok 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order, 

I  VTC  It’s  easy! 

jL  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries -(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  1  I  I  I  I  1  I  *“  EH 

□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  order! 


4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-795! 


Public  Papers 
of  the 
Presidents 
of  the 

United  States 


Annual  volumes  conlainiat  IlM  public  mestagei 
and  stalements.  news  canfeiences.  and  utbar 
sctecled  papers  released  by  Ibe  WbHe  Houae. 

Volumes  for  (he  followia§  yeare  are  avsUablr.  other 
volumes  not  listed  are  out  of  print. 

Ronald  Reagan  Grorge  Bush 

1«3 

(Bookl) . 431  J» 

(Book  I) . . 43S.00 

19S3 

(Book  11) . — 4324S  1989 

IBook  m - $40.00 

1904 

(Book  I) . 43400  1990 

(Book  q - $41.00 

(Book  III- . 43040  -oqo 

^D) - >«.« 

. 

1995  (Book  q - - $41.00 

(Book  II) . „...430.00 

1991 

1900  (Book  iq _ 44440 

(Book  1) . 437.00 

1992 

1*»  (Book  q  .$47.00 

(Book  II) - $3540 

JEkq _ .43X00  - 

1907 

(Book  iq . . $8540 

1989 

(Book  q - $3940 

1900-09 

(Book  B) - $3040 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Bev  1/94) 


Primed  on  recycled  paper 
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